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IN THE H GH COURT OF JUDI CATURE AT BOVBAY
ORDI NARY CRIG@ NAL A VIL JURI SDI CTI ON
| NCOME TAX APPEAL NO 217 OF 2001.

M Bal nukund Acharya
Propri etor of M s Laxm
Gener al Suppl y Conpany
N. C. Kel kar Road, Near Plaza
C nema, Dadar, Munbai - 400
028.
Appel | ant .
VERSUS.

1. Deputy Conm ssioner of
| ncone-tax, Speci al Range,
44, Pi r amal Chanber s,
Lal baug, Munbai 400 012.

2. Conmm ssioner of |ncone -

t ax Gty I X, Pi r amal
Chanbers, Lal baug, Munbai 400
012.

3. Union of India, through
Mnistry of Law, Aayakar
Bhavan, M K Road, Munbai - 400
020.

. . Respondent s.

M A P. Sathe with Mandar Vai dya, Advocate for the
Appel | ant .

M B. M Chatterjee i/b P. S Sahadevan, Advocate
for the Respondents.

CORAM : DR. S. RADHAKRI SHNAN
and V. C. DAGA, JJ.
DATED : 19TH DECEMBER, 2008.
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JUDGMVENT : (Per: VIJAY DAGA, J)

1. Heard. Perused appeal .
2. This appeal, under Section 260-A read wth
Section 246(1)(a) of the | ncone-tax Act, 1961

(hereinafter referred to as "the Act" for short), has
been preferred by the assessee seeking to challenge
the order of the authorities below, 1i.e., the
Assessi ng Aut hori ty, Appel | ate or der of t he
Commi ssi oner of Incone-tax (Appeal s) and further
appel | ate order dated 13.3.2001 passed by t he
| ncone-t ax Appel l ate Tri bunal, Munbai  Bench ‘D

Munmbai, ( the Tribunal for short ).

The substantial question of law involved in

t he appeal is as under: -

"Whet her on the facts and in the
circunst ances of the case, the
| TAT was justified in holding
that no appeal |ies against the
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(3)

or der of intimation under
Section 246 of the Act and that
the order under Section 143 (1)
(a) islimted to the adjustnent
made by the Assessing O ficer
and the sai d adjustnent does not
include denial of tax liability
by the assessee and t hat
additional ground |eading to tax
l[tability of capital gain does
not arise fromthe order of the
CIT(A)?

3. The factual panorama is that the Appellant is
an individual and assessed to tax. The vyear under
consideration is the financial year 1995-96. The
Appel | ant filed his Income-tax return for t he
assessnment year 1996-97 declaring total incone of Rs.
1, 04, 86,080/- which included an anbunt of long term
capital gains of Rs.1,07,00,000/- on account of sale

of godown situated at Chaya Buil di ng, Dadar Minbai - 28.

4. The Appellant while declaring the capital
gains, showed the cost of acquisition as ‘N’ and
declared income received as long termcapital gains
and paid the taxes accordingly. Respondent No.1- the
Deputy Comm ssioner of Income-tax, thereafter, passed
an order under Section 143 (1)(a) of the Act and sent
intimation alongwith the notice of demand including

interest calculated in the sumof Rs. 1, 87, 352/ -
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(4)

under Section 234 of the Act.

5. Being aggrieved by the aforesaid order
26.12.1997 the Appellant preferred an appeal b
the Comm ssioner of |Incone-Tax (Appeals) ("the

(A" for short)

(1)

(i)

The Deput y Conmi ssi oner of
Income Tax erred in charging
capital gain on the sale of
prem ses of the Appellant and
failed to appreciate that the
Capital gain was not taxable
under Section 45 of the Act as
the prem ses which was sold by
the Appellant had not cost the
Appel lant anything in terns of
noney and as such, conputation
of capital gains under Section
45 was not possible on the basis
of the principles laid dowm by
the Suprene Court in the case of
I TO vs. B.C Srinivas Shetty
reported in 128 | TR 294.

The Deputy Comm ssi oner of
| ncone-t ax erred in | evyi ng
i nterest under Section 234(c) of
the Act and failed to appreciate
that the Section is very clear
and as far as the said Section
is concerned no advance tax 1is
required to be paid by the
Appellant in case of capital
gains. Even otherwi se he failed
to appreciate that the Appellant
had paid the advance tax on 15th
March 1996 covering the ful
anount of capital gains, in case
t he sane was assessabl e".

dat ed
efore

aT

rai sing the foll ow ng two grounds:
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(5)
6. The CT (A) rejected above appeal on the first
ground holding no appeal |ies under section 246 (1)

(a) against an intimation sent under Section 143 (1)
(a) of the Act since no adjustnent had been made by
the Assessing Authority (A.O) and that the assessee
had on his own declared the subject anobunt as capital
gains and paid taxes thereon. It was, thus, held that
the Appellant was not entitled to raise the issue
which was not the subject matter of adjustment and
that the subject question to be raised in the appeal
did not arise fromthe order passed by the AQO The
CT(A) further held that on the pretext of challenging
the I evy of interest under Section 234 of the Act, the
other issues on nerits could not be allowed to be
raised at appellate stage. He, thus, refused to
entertain the ground of taxability of capital gains in
respect of an assessnent conpl eted under Section 143
(1) (a) of the Act. In the result, the appeal was

di sm ssed.

7. So far as the second ground raised in the nmeno
appeal is concerned, the sane was entertai ned and the
appeal to that extent was all owed. The Assessing
Oficer (AO in turn was directed to recalculate

interest, if any, payable wunder Section 234 (c)
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(6)

considering the fact that it may not be chargeable in

respect of the capital gains.

8. Being aggrieved by the aforesaid order of the

CT(A), the Appellant preferred appeal before the

Tri bunal W t hout success raising the foll ow ng
grounds:
a. The aTt (A erred in not

admtting the ground of Appeal
about the taxability of capital
gai n. The CT (A failed to
appreci ate that the order passed
under Section 143 (1)(a) of the
Act is an assessnent order and
as such the Appellant 1is not
estopped in raising a ground of
taxability of the income which
goes to the root of the matter
inspite of the fact that the
assessee hinself offered the
said inconme for taxation and
pai d the taxes.

b. The aTt (A erred in not
appreciating t he fact t hat
Section 246 (1) (a) itself
provides that the assessee is
entitled to file an Appeal in
case where he deni es hi s
liability to be assessed under
this Act i.e. particular item
of inconme and in the present
appeal even though the assessee
hinself offered a particular
amount of tax after realizing
that the sanme is not taxable he
was wthin his rights under the
said Section to rai se such
ground in the Appeal against the
order under Section 143 (1) (a)
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of the Act".

9. Being aggrieved by the aforesaid order, the
Appel | ant has preferred this appeal raising a
substantial question of |law framed in the opening part

of this judgnent.

10. M Sathe | earned senior counsel appearing for
the assessee-Appellant submts that the Appellant
while offering the consideration received on account
of sale of premses, had, specifically, stated in
conputation of income filed alongwith the return of
income that there was no cost of property acquired
which was sold and erroneously offered the whole
consideration as capital gains. In his subm ssion,
facts di scl osed in the return, unequi vocal | y
denonstrated that the said amount was not liable to be
taxed in view of the Apex Court judgnent in the case

of ATv. B C Srinivasa Shetty 128 | TR 295.

11. M  Sathe further submts that if the Assessee
is desirous of denying his liability to be taxed; he
is entitled to file an appeal under Section 246 (1)
(a) of the Act. In his submssion the Appellant

offered the amount of tax while filing the return
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under m staken belief that the alleged capital gain is
subject to tax. He submts that it was a duty of the
Assessing Oficer to apply his mnd based on the
judgment of the Supreme Court and to reach to the
proper conclusion that the capital gain was not

taxable in the case of the Appell ant-assessee.

12. M Sathe submits that Section 246 (1) (a) is
pregnant wth the nmeaning that if the Assessee thinks
that the Assessing Oficer has gone wong and desires
of denying his liability to be taxed under the Act,
then appeal is very nuch tenable at the instance of
such assessee even against i ntimation. In hi s
submi ssion the Tribunal did not consider this aspect
of the matter while interpreting Section 246(1) (a) of
the Act and the nature of intimation referred in the

sai d Secti on.

13. M Sathe reiterated that if a particular item
of incone is not taxable in the eye of law and if the
assessee i s desirous of challenging such inposition of
illegal tax then he cannot be deprived of his right to
approach hi gher forumthrough the appellate door. He,
thus, submts that the inpugned order of the Tri bunal
IS wunsustainable in law. He placed reliance on the

nunber of judgnents in support of his subm ssions
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which need no reference at this stage, since rel evant
judgments are being referred in the later part of the

j udgnment while considering rival subm ssions.

14. Per contra, M Chatterjee |earned counsel
appearing for the Revenue urged that the Assessee had
filed the return which was voluntary. It was nerely
accepted by the Assessing Oficer and sent intimation
under Section 143 (1)(a) of the Act, which indicated
nmere acceptance of return without there being any
order of assessnment. He submts that no appeal was
mai nt ai nabl e under the Act against such intimtion.
In his submssion, the subject appeal was rightly

rejected as not maintainabl e.

15. M Chatterjee submts that the right of appeal
is a creature of statute. Since the appeal 1is not
provi ded for under the statute against the intimation,
CIT (A could not have entertained the subject appeal
at the instance of the present assessee. In his
subm ssion the Tribunal was perfectly justified in
upholding the order of the Appellate Authority and
holding that the Appeal was not maintainable at the
instance of the Assessee for want of an order of

assessnent.
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16. M Chatterjee submts that the Assessee did
not deny his Iliability wunder the Act before the
Assessing Oficer, as such subject appeal was not
mai nt ai nabl e. According to him there ought to have
been total denial of liability of being assessed under
the Act before the Assessing Oficer. That in the
case at hand, since there was no denial of liability
to be assessed before the A O, an appeal was not

mai nt ai nabl e at the instance of the present Appellant.

17. M Chatterjee submts that word "or" appearing
in clause 246 (1) (a) wth respect to intimation under
sub-section (1) needs to be read as "and". He,
therefore, submts that appeal would be naintainable
wherein an intimation i s sent provided assessee denies
his Iliability to be assessed or where he objects to
the meking of adjustnments. He, thus, prayed for

di sm ssal of the appeal.

STATUTORY PROVI SI ONS:

18. Before we deal with the aforesaid question of
law, it is appropriate to first consider the relevant

statutory provisions.
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19.

revi sion.

The

by

aforesaid Section 246 of the Act was

t he

Chapt er

Di rect

Section 246 deals wi th appeal abl e

(11)

XX of the Act deals with appeal s

and

orders.

substi t ut ed

Tax Laws (Amendnent) Act, 1987 wth

effect from1.4.1989, reading as under: -

"246. (1) Subj ect to t he
provi sions of sub-section (2),
any assessee aggrieved by any of

t he

following orders of an

Assessing O ficer (other than

the Deputy Comm ssi oner) may
appeal to t he Deput y
Comm ssi oner (Appeal s) agai nst
such order --

(a) an order agai nst t he

assessee, Wwhere t he assessee
denies his liability to be
assessed under this Act [or an
intimtion under sub-section (1)

or

143,

to

sub-section (1B) of section
where the assessee objects

t he maki ng of adjustnents],

or any order of assessnent under
sub-section (3) of section 143

or

section 144, wher e t he

assessee objects to the anount

of

i ncone assessed, or to the

anount of tax determined, or to

the anount of |oss conputed, or
to the status under which he is
assessed; "

(b) ---

(Enphasi s suppl i ed)
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20. Section 143 (1) of the unanended Act, which
prevailed upto the assessnent year 1988-89 was as

under : -

Section 143 (1) (a) :-

Were a return has been nade
under Section 139, the Assessing
Oficer may, wthout requiring
the presence of the Assessee or
the production by him of any
evidence in support of t he
return, nmake an assessnment of
the total inconme or |oss of the
assessee after maki ng such
adjustnments to the incone or
|oss declared in the return as
are required to be made under
clause (b) wth reference to the
return and the accounts and
docunents, if any, acconpanying
it, and for the purposes of
adjustnments referred to in sub
clause (iv) of clause (b), also
with reference to the record of
t he assessnents, if any, of past
years, and determne the sum
payable by the assessee or
refundable to himon the basis
of such assessnent."

21. The above statutory provision of Section 143
(1) was anended w.e.f. 1.4.1989 applicable for the
assessnment year 1989-90 and subsequent years. The
Cl ause 37 by which the above Section 143 was anended

reads as under: -
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(13)

A ause (37) -

"It is proposed to anend the
Expl anati on occurring at the end
of Section 143 to provide that

an intimtion sent to the
assessee under sub section (1)
or sub-section (1B) shall also

be deened to be an order for the
pur poses of section 246 which
deals with the first appea
agai nst the orders of an
Assessing O ficer."

| eading to Section

22. The nmeno expl aining the provisions in Finance
Bill 1994 relating to the anmendnent
143 (1) or 143 (1B) reads as under:

23. The amended provision of Section 143 (1) of

"To sinmplify this cunbersone
procedure, the Bill proposes to
provide that an intimation sent
to the assessee under section
143 (1) or 143(1B) shall be
deened to be an appeal abl e order
for the purposes of section 246
of the Incone-tax Act."

(Enphasi s suppl i ed)

Act, as applicable with effect fromApril,

reads thus :

"143.

(1) Were a return has been nmade
under section 139, or in

1st

t he
1989
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(i)

(14)

response to a notice under
sub-section (1) of section
142, - -

if any tax or interest is found
due on the basis of such return,
after adjustnent of any tax
deducted at source, any advance
t ax paid, any tax paid on
sel f-assessnment and any anount
paid otherw se by way of tax or
i nterest, t hen, wi t hout
prejudice to the provisions of
sub-section (2), an intimation

shall be sent to the assessee
specifying the sumso payabl e,
and such intimation shall be

deened to be a notice of demand
i ssued under section 156 and al
the provisions of this Act shal
apply accordingly; and

if any refund is due on the
basis of such return, it shal
be granted to the assessee and
an intinmation to that effect
shall be sent to the assessee:

Provi ded t hat except as
ot herw se provi ded in this
sub-section, the acknow edgnent
of the return shall be deened to
be an intimation under this
sub-section where either no sum
i s payable by the assessee or no
refund is due to him"

Expl anati on: -

An

sub-section

intimation sent to the assessee
(1) or sub-section (1B) shall be

under

deemred to be an order for the purposes of
sections 246 and 264.
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24. The above explanation was omtted by the
Fi nance Act of 1999 w.e.f. 1.6.1999. Since the case
in hand relates to the assessnent year 1995-96, this

explanation will be very nuch applicable.

CONSI DERATI ON: -

25. Having heard both parties, tw points of view
arise before us with the support of the various cases
decided by this Court as well as various other High
Courts. The question at issue is regarding right of
appeal. It is true that there is no inherent right of
appeal to any Assessee and it has to be spelt out from

the words of the statute, if any, providing for an

appeal. But it is an equally well settled proposition
of law that, if there is a provision conferring a
right of appeal, it should be read in a reasonable,

practical and |iberal manner.
26. Having said so, let us turn to the provisions
holding the field applicable to the rel evant

assessnment year (quoted supra).

27. Section 143 (1) wth explanation would be
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applicable to the case in hand, since the assessnent
year in question is 1995-96. The explanation, which
was on the statute upto 1.6.1999 till its om ssion by
the Finance Act, 1999 if read in the light of clause
37 and the nmeno explaining the provision in Finance
Bill 1994 extracted herei nabove, would wunequivocally
go to showthat the intimation sent to the Assessee
under sub section (1) or sub section 1(B) was deened
to be an order for the purposes of Section 246 and
264. Section 264 deals with appeal abl e orders. | f
this be so, then the appeal against intimation sent
relating to the assessnent for the assessnent year
1995-96 was very nuch maintainable in view of the
explanation till its deletion with effect from
1.6.1999. This view of ours is in consonance wth the
view taken by the Division Bench of this Court (Panaji
Bench) in the case of CI.T. v. Anderson Marine and
Sons Pvt. Ltd (2004) 266 I TR 694. W do not propose
to address the question relating to the effect of
deletion of the explanation w.e.f. 1.6.1999 on the
right of appeal vis-a-vis intimation under Section 143
(1) of the Act, since it does not arise in the facts

and circunstances of the case in hand.

28. In view of the above, we are of the considered

view that so long as the subject explanation was on
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(17)

the statute book the appeal was very much mai ntai nabl e
agai nst the subject intimtion under Section 143(1) of
the Act. In this view of ours, it is not necessary to
consider the subm ssion advanced by M Chatterjee
leading to the interpretation of the Section 246 of
the Act. Judi cial authorities are consistent that
where the |anguage of the statute is plain and
unanbi guous and admts only one interpretation "there

does not arise a need for interpretation”.

29. In Bhavnagar University vs. Palitana Sugar
MIl (P) Ltd. (A l.R 2003 SC 511) the Suprenme Court
reiterated the rules relating to the interpretation of
statutes and held that recourse to construction or
interpretation of the statute arises onlywhen there is
an anbiguity, obscurity, or inconsistency therein or
ot herw se. The Dbasic principle of construction of
statutes is that it should be read as a whole, then
chapter by chapter, section by section and word by
wor d. True neaning of a provision of law has to be
determ ned on the basis of the clear |anguage w th due
regard to the schene of the law. No words shall be
added, altered or nodified unless it becones necessary
to do so to prevent the provi si on becom ng
unintelligible, absurd, wunreasonable, unworkable or

totally irreconcilable with the rest of the statute.
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30. It is a presunption of interpretation of
statute that the legislature inserted every word and
expression in the statute for a definite purpose, and
while interpreting a statute no word can be rejected
as being inapposite or surplusage (Mthilesh Singh vs.
Union of India (AIR 2003 SC 1145). Were the | anguage
of the statute is clear and unanmbi guous not hing can be
read into it by inplication and the intention of the
| egi sl ature has to be gathered fromthe | anguage used.

(Dayal Singh vs. Union of India) AIR 2003 SC 1140).

31. Having said so, we nust observe that the Apex
Court and the various H gh Courts have ruled that the
authorities under the Act are under an obligation to
act in accordance with aw. Tax can be collected only
as provided under the Act. |If any assessee, under a
m st ake, m sconceptions or on not being properly
instructed is over assessed, the authorities under the
Act are required to assist himand ensure that only
legitimate taxes due are collected (see SR Kosti v
OT (Qj) (2005) 276 ITR 165 C. P.A  Yoosuf .
1.T.Q (1970) 77 I1TR 237, AT v. Bharat General
Rei nsurance Co. Ltd, (1971) 81 ITR 303, AT vs.
Archana R Dhanwate (1982) 136 | TR 355 (Bon).
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32. If particular levy is not permtted under the

Act, tax cannot be levied applying the doctrine of
est oppel . (See Dy. Conmissioner of Sales Tax vs.

Sreeni Printers (1987) 67 SCC 279.

33. This Court in the case of Nrmala L. Mehta v.
A. Balasubramaniam C. I.T. (2004) 269 ITR 1 has held
that there cannot be any estoppel against the statute.
Article 265 of the Constitution of India in
unm stakable ternms provides that no tax shall be
levied or collected except by authority of |aw
Acqui escence cannot take away froma party the relief
that he is entitled to where the tax is levied or
collected wthout authority of law. In the case on
hand, it was obligatory on the part of the Assessing
Oficer to apply his mnd to the facts disclosed in
the return and assess the assessee keeping in mnd the

| aw hol ding the field.

34. One nore aspect needs to be touched while
di sposing of this appeal. The CT(A) entertained
appeal in part and rejected in part. If the appeal
was not maintainable, it was not maintainable at all.
It cannot be said that for a particular ground an
appeal is mintainable and for another it is not.

Once the appeal is filed and entertained, then, all
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grounds can be raised by the appellant requiring
consideration. |If the Revenue was of the view that an
appeal itself was not maintainable before T (A, in
that event, the order of the CIT (A allowng appeal
in part was bad order and that part of the order ought

to have been chall enged by the Revenue. The Revenue

did not chal l enge the sai d or der bel i evi ng
mai ntainability of the appeal. The Revenue at this
stage cannot be allowed to contend ot herw se. They

cannot be allowed to blow hot and cold. Thus, taking
an over all viewof the matter and for the reasons
recorded, we are of the considered view that the
Appeal preferred by the Assessee was very nuch

mai nt ai nabl e.

35. In the result, we answer the question of |[|aw
framed in favour of the assessee and against the
Revenue, and quash and set aside the inpugned order
and restore the appeal to the file of AT (A wth

directions to decide the sane in accordance with | aw

(V. C. DAGA, J) (DR S. RADHAKRI SHNAN, J)
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