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IN THE INCOME TAX APPELLATE TRIBUNAL “B” BENCH, PUNE

BEFORE SHRI R.S. SYAL, VICE PRESIDENT
AND
SHRI S.S. VISWANETHRA RAVI, JUDICIAL MEMBER

ST 3 H. / ITA No.1157/PUN/2017
e RuT 9§ / Assessment Year : 2009-10

The Dy. Commissioner of Income Tax,
Circle - 5, Pune

....... 3drereft / Appellant
dd1H [/ V/s.

M/s. Ramelex Private Ltd.,
S. No. 282, Sr. No. 81/2,
Dangat Industrial Estate,
NDA Road, Shivane,

Pune - 411023

PAN : AACCR4612E
...... gcgdf / Respondent

Assessee by : Shri Kishor Phadke
Revenue by : Shri Alok Malviya
geIaTs & ARG / Date of Hearing : 15-09-2020

HIYUTT &7 dRIg / Date of Pronouncement : 28-09-2020

3meer / ORDER

PER S.S. VISWANETHRA RAVI, JM :

This appeal by the Revenue against the order dated 01-12-2016
passed by the Commissioner of Income Tax (Appeals)-4, Pune [‘CIT(A)’] for

assessment year 2009-10.

2. Ground No. 1 raised by the Revenue challenging the action of CIT(A)

in treating the Hawala purchases from M/s. Entech Enterprises at
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Rs.11,63,175/- only as against Rs.1,16,53,175/- in the facts and

circumstances of the case.

3. The 1d. DR, Shri Alok Malviya referred to page 2 of the assessment
order pointing at item No. 7 submitted that the assessee shown Hawala
purchases from Entech Enterprise at Rs.1,16,99,702/- and the CIT(A) by
accepting assessee’s submissions restricted to the amount of
Rs.1,16,99,702/-. He submits that the CIT(A) having no basis without
getting it verified from the AO accepted the submissions of assessee. The
assessee also did not produce any evidence regarding the said amount.
There was no opportunity for the AO to verify the same and prayed to

remand the matter to the file of AO.

4. The 1d. AR, Shri Kishor Phadke submits that the said fact of
typographical mistake was brought to the notice of AO in the assessment
proceedings itself. The assessee requested the AO to change the figures in
amount but however the AO did not consider the same. The Ild. AR
referred to page 32A of the paper book and submitted that the Cost
Accountant issued a certificate dated 27-01-2015 stating that there was a
typographical error against the party name Entech Enterprise and
confirmed the correct purchase is Rs.11,63,175/- but not
Rs.1,16,99,702/-. Further, he referred to page 33 of the paper book and
submitted a letter dated 02-02-2015 to Assistant Commissioner of Sales
Tax to confirm the correct amount of transaction against Entech
Enterprise. In support of his submissions above, he referred to page 16
and 18 of the paper book and argued that the mistake in figures of amount
against Entech Enterprise was brought to the notice of AO, since the
proceedings were pending before the Sales Tax Department regarding the
Hawala purchases, the assessee could not produce confirmation before the

AO. In the Appellate Proceedings the assessee submitted all the details
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regarding the actual transaction had with Entech Enterprise. He

submitted that there is no necessary to remand the matter to the file of AO

for verification and supported the order of CIT(A).

S. Having heard the submissions of 1d. DR and 1ld. AR we note that the
assessee in the assessment proceedings itself brought to the notice of AO
regarding the mistake in figures of transaction against Entech Enterprises
but however it is seen that at the time of assessment proceedings there
was no confirmation regarding the correct figure amount before the AO in
view of pendency of appeals before concerned authorities. Before the
CIT(A), we note that the assessee produced all the details as submitted
before us in pages 32A and 33 together with pages 16 and 18, the CIT(A)
restricted the amount to Rs.11,63,175/-, in view of the same we find no
infirmity in the order of CIT(A) in restricting the transaction amount from
Entech Enterprises at Rs.11,63,175/- instead of Rs.1,16,99,702/-. Thus,

ground No. 1 raised by Revenue is dismissed.

6. Ground Nos. 2 to 4 raised by the Revenue challenging the action of
CIT(A) in restricting the addition on the basis of 15% in the facts the

circumstances of the case.

7. Heard both parties and perused the material available on record. We
note that the AO added entire Hawala purchases to the total income of
assessee. The CIT(A) restricted the addition @ 15% of Hawala purchases.
The contention of 1d. AR was that the assessee shown GP rate at 45.16 on
its actual trading and paid taxes on net profit of Rs.7 crores. The same GP
rate cannot be applied in respect of bogus Hawala purchases transaction.
The assessee accepted 15% of Hawala purchases and there was no appeal
filed before this Tribunal. The ld. DR vehemently opposed the submissions

of Id. AR and prayed to restore the order of AO. We note that this Tribunal
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in many cases applied percentage method depending on the facts therein
and also held entire addition of Hawala purchases is not sustainable. The
CIT(A) in his order from para 6.3 to 6.3.4 discussed the facts and
circumstances of the case of assessee and restricted the addition to 15% of

Hawala purchases. The relevant portion of paras 6.3 to 6.3.4 of CIT(A) are

ITA No. 1157/PUN/2017, A.Y. 2009-10 I

reproduced here-in-below :

“6.3

DECISION :- The question whether entire purchases should be
disallowed or addition, should be restricted to the profits embodied on
sale proceeds was' answered by Hon'ble Gujarat High Court in the
case of CIT vs President Industries (258 ITR 654) and Hon'ble Madhya
Pradesh High Court in the case of CIT vs Balchand Ajit Kumar (263
ITR 610) Considering the above decisions, it is clear that only the
profits embodied on sale proceeds should be taxed instead of addition
on account of entire purchases. Looking to the circumstantial evidence
in the present case, it is evident that impugned purchases from the
alleged suppliers were not genuine and such purchases were actually
made from open market. One has to consider the totality of facts,
surrounding circumstances and human probability for arriving at such
a conclusion.

6.3.1 In the present case, the assessee is not willing to come clean and hence

one will have to take resource to material on record for arriving at any
conclusion. The assessee has failed to produce the suppliers and was
also unable to prove that the goods in questions were actually sent by
the alleged suppliers.

6.3.2 In view of facts and circumstances in the present case, I accordingly

hold that the appellant has failed to prove the genuineness of
purchases made from the aforesaid parties.

6.3.3 The appellant has obtained the certificate from the VAT Auditor dated

6.3.4

27-01-2015 and confirmed that the correct purchases from Entech
Enterprises are to the tune of Rs.11,63,175/- and not
Rs.1,16,53,175/-. The bogus Purchase are accordingly reduced by
Rs.1,04,90,000/ - being a typographical mistake on the part of the VAT
Auditor. The balance unverifiable purchase remains at
Rs.1,00,84,750/ -.

The action of the AO to disallow 100% of the unverifiable purchases
cannot be upheld and consequently impugned addition can't be
sustained. The Assessing Officer has not denied that the material was
not consumed by the assessee. It would, therefore, imply that the
appellant had actually purchased the material in cash from the open
market and only bill was taken from the aforesaid party. It is also not
in dispute that the purchase amount had been paid tithe alleged
suppliers through banking channel /cash. What the appellant had
actually earned in hawala transactions could not have exceeded 20%
inclusive of various taxes and profits on cash transactions. In view of
these facts, this is not a case where the entire cash has been
siphoned off by debiting the bogus purchases. This is a case where at
the most, the purchases/expenses might have been inflated.
Therefore, relying upon the decision of Hon'ble Gujarat High Court, in
the case-of Simit P Seth (356 ITR 451), I direct the Assessing 'Officer to
restrict the addition to Rs.15,12,713/- (i.e. 15% of Rs.1,00,84,750/-),
instead of Rs.2,05,74,750/- made by him, being the total of such
alleged bogus purchases.”
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8. As discussed above, we note that the assessee placed reliance on
many decisions before the CIT(A) which is reflected from pages 9 to 11
wherein we note that depending on the facts and circumstances involving
the cases therein the ITAT, Pune restricting the addition on percentage
method. In the present case also there is no dispute that the assessee
offered the GP rate at 46.15% on actual trading and paid taxes and in our
opinion the same cannot be applied regarding the Hawala purchases.
Therefore, in the light of reasons recorded by the CIT(A) together with case
laws as relied by the 1d. AR we find no infirmity in the order of CIT(A) and it

is justified. Thus, ground Nos. 2 to 4 raised by the Revenue are dismissed.

0. In the result, the appeal of Revenue is dismissed.

Order pronounced in the open court on 28th September, 2020.

Sd/- Sd/-
(R.S. Syal) (S.S. Viswanethra Ravi)
VICE PRESIDENT JUDICIAL MEMBER

EI_’Tff / Pune; f&sTieh / Dated : 28th September, 2020.
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