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From:
Rakesh Garg
19A, Ansari Road, Darya Ganj,
New Delhi-110002
Phone: 9810216270
Email: sarlegal.rgarg@gmail.com
Dated the 4th May 2025

To,

The Hon’ble Chairman,
The Central Board of Indirect Taxes & Customs,
New Delhi

Subject: Request for immediate intervention and remedial measures in
reference to Misuse of powers under section 74 of the Central Goods and
Services Act, 2017(CGST) by the Delhi CGST Offices.

Respected Sir,

[ am an author of Sales Tax, VAT, Service Tax and GST Books for over 25 years. These
books have been widely referred to, including by officials of the VAT and GST
Departments. 1 have also assisted the Government of Delhi in drafting various
provisions and procedures under the Delhi VAT Act, 2004. In addition, I am an
Advocate, earlier practicing as Chartered Accountant, for past 40 years.

With due respect, I wish to draw your esteemed attention to the ongoing
harassment and distress suffered by genuine taxpayers registered under the GST
regime, which arises from the frequent and arbitrary misuse of section 74 of the
CGST Act, 2017 by the Audit Departments of the Delhi CGST Commissionerate.

This letter is not intended to highlight the quantum of penalty. Rather, it seeks to
draw your esteemed attention to the grave concern surrounding the CHARGE OF

FRAUD,' which carries far-reaching and damaging consequences. Such a label
could adversely affect credit ratings (including CIBIL and others), disrupt
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access to banking facilities and credit lines, tarnish hard-earned business

goodwill, jeopardize existing and prospective contracts, and inflict profound

emotional distress and reputational harm.

1.

Under the GST Act, in case of non-payment or short payment of the GST
relating up to Financial Year 2023-24, a show cause notice may be issued
either under section 73 or section 74. While section 74 applies only in
instances involving fraud, wilful suppression, or an intent to evade tax (in
short, fraud cases), section 73 governs all other cases. The relevant sub-
sections of sections 73 and 74 are annexed herewith as Exhibit-1.

For demands relating to the Financial Year 2024-25 and onwards, the
legislature has introduced section 74A, effective from 1 November 2024. This
section consolidates the provisions of sections 73 and 74, while providing a
unified limitation period. The substantive distinction between fraudulent and
non-fraudulent cases remains intact under section 74A. Relevant extracts of
section 74A are also enclosed in Exhibit-1.

Being professionally active in the field of GST and regularly involved in training
programs for GST professionals, | have come across numerous instances where
GST Audit Authorities have invoked section 74 in a mechanical and routine
manner—without conducting any preliminary inquiry, assessment of evidence,

or articulation of reasons.

At the outset, I fully support strict action, including invocation of section 74
in fraud cases—such as those involving fake invoices or bogus transactions—
where there is an evident intent to evade tax.

However, the GST Audit Departments have failed to adhere to the principles laid
down by the Hon’ble Supreme Court and various High Courts with regard to
invocation of extended limitation. These judicial pronouncements have
consistently held that the extended limitation period (and charge of fraud) may
be invoked only when specific conditions under the law are satisfied; and also,
such notice must clearly state the grounds and allegations against the taxpayer
in adherence to principles of natural justice.

In the case of HM. Industries vs. Commissioner of Value Added Tax reported
in 2014 (78) VST 382 (Delhi High Court), in relation to Delhi VAT Act, the
Hon’ble Delhi High Court observed that extended period is an exception and


Admin
Stamp


Page 3

not the rule. Unless all the conditions specified in the Act are satisfied,
extended limitation period cannot be invoked.

In the case of Kaur & Singh vs. Collector of Central Excise, New Delhi 1997
(94) ELT 289 (SC) [and many other judgments by the Hon’ble Supreme Court
and High Courts], the Hon’ble Supreme Court observed that the party to whom
a show cause notice of this kind is issued must be made aware of the allegation
against it. This is a requirement of natural justice. Unless the assessee is put to
such notice, he has no opportunity to meet the case against him. This is all the
more so when a larger period of limitation can be invoked on a variety of
grounds. Which ground is alleged against the assessee must be made known to
him, and there is no scope for assuming that the ground is implicit in the
issuance of the show cause notice.

[ filed a Right to Information (RTI) application under the RTI Act, 2005 vide
Reference No. GSTCN/R/T/ 25/00034 on 02 April 2025; and received the
information from the CGST Audit-I and CGST Audit-II vide their letters dated
16.04.2025 and 17.04.2025,

In their response, the Delhi GST Audit Departments revealed that 100% of
show cause notices issued over the past three financial years were under
section 74, without a single notice being issued under section 73. This statistic
strongly indicates blanket and indiscriminate use of the fraud provision.

The information, as received from the CGST Audit-I and CGST Audit-II, is
summarized as under: - [Copies of the RTI response from CGST Audit-I and
CGST Audit-1I are annexed as Exhibit 2 to 3.]

Financial Notices issued by Notices issued by
Year CGST Audit-I under CGST Audit-II under
Section 73 | Section 74 | Section 73 | Section 74
2022-23 Nil 20 Nil 22
2023-24 Nil 159 Nil 215
2024-25 Nil 158 Nil 185
Total 337 422
Grand Total 759
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This Summary clearly shows that fraud and wilful intent have been alleged
against taxpayers across the board—regardless of the actual nature of the
discrepancies—without lawful justification or procedural fairness.

Similarly, the Directorate General of GST Intelligence also invoke section 74
in majority of cases without following the due process of law. In another RTI
filed by my colleague, it has been informed vide letter dated 25.04.2025 that
in last three years for issuing show cause notices, the Directorate has invoked
section 74 in 242 cases, out of total of 265 cases. Further, in the year 2024-
25, the Directorate invoked section 74 in 100% cases. Copy of the RTI
response is annexed as Exhibit 4.

As a professional engaged in the field of indirect taxation, I have observed
that in the following instances (by way of illustration), the Department has
invoked Section 74 of the Act, whereas the nature of the cases warranted
initiation of proceedings under Section 73 instead:

(i) The taxpayer relied on a judicial pronouncement for non-payment;

(ii) The applicable tax rate on supplies to government or government
entities is under dispute;

(iii)  Tax has not been paid on reverse charge basis (RCM) where taxpayer
is eligible for full ITC (a revenue-neutral scenario);

(iv) The Head office failed to distribute input tax credit to its branches,
resulting in no revenue loss;

(v) The “CGST+SGST” is paid instead of “IGST” or vice a versa;

(vi) A duly sanctioned refund is later deemed erroneous.
With due regards, for the sake of repetition, the blanket application of Charge
of Fraud has significant adverse consequences. Besides imposition of higher

penalties, such actions may adversely impact the taxpayer personally and
financially, including loss of business; such as, -

(i) Impact credit ratings (CIBIL and others), which may lead to disruption
of banking facilities and credit lines;

(ii) Blemish the reputation of the taxpayer before the business associates
and harm its goodwill;

(iii)  Cause immense emotional distress and social stigma.
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This conduct by the GST Departments also infringes upon the fundamental
rights under Article 19(1)(g) of the Constitution of India—impairing the
right to carry on trade or profession—by adversely affecting working capital
and damaging the credibility of genuine businesses.

[ respectfully submit that I hold no personal or vested interest in this matter.
This request is made purely in the public interest, with the sole aim of
upholding the rule of law and contributing to the effective and judicious
functioning of the Department

In view of the above, I humbly request that Your Goodself may constitute or

appoint an independent oversight mechanism or committee to review past and

ongoing proceedings where charge of fraud under section 74 or 74A is being

framed; and to kindly issue appropriate directions to the GST Authorities to ensure

that:
(1)

(ii)

(iii)

The provisions under section 74 (or section 74A from 1 November 2024) are
invoked only in genuine cases involving fraud or wilful suppression with the
intent to evade tax;

Such invocation must be based on a reasoned and speaking order, preceded by
proper inquiry and assessment;

Routine and mechanical application of these provisions in non-fraud cases is
strictly discouraged.

With utmost respect and sincere regard for Your Goodself and the Hon’ble CBIC,

Yours Faithfully Dicitally sianed b
igitally signed by
RAKES H RAKESH GARG
Date: 2025.05.04
GA RG 14:32:00 +05'30'

Adv (CA) Rakesh Garg
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Exhibit -1

Section 73. Determination of tax 1[, pertaining to the period upto Financial

(1)

Year 2023-24,] not paid or short paid or erroneously refunded or input
tax credit wrongly availed or utilised for any reason other than fraud or
any wilful-misstatement or suppression of facts.

Where it appears to the proper officer that any tax has not been paid or short
paid or erroneously refunded, or where input tax credit has been wrongly
availed or utilised for any reason, other than the reason of fraud or any
wilful-misstatement or suppression of facts to evade tax, he shall serve
notice on the person chargeable with tax which has not been so paid or which
has been so short paid or to whom the refund has erroneously been made, or
who has wrongly availed or utilised input tax credit, requiring him to show
cause as to why he should not pay the amount specified in the notice along
with interest payable thereon under section 50 and a penalty leviable under
the provisions of this Act or the rules made thereunder.

Section 74. Determination of tax 2 [, pertaining to the period upto

(1)

Financial Year 2023-24,] not paid or short paid or erroneously
refunded or input tax credit wrongly availed or utilised by reason of
fraud or any wilful-misstatement or suppression of facts.

Where it appears to the proper officer that any tax has not been paid or short
paid or erroneously refunded or where input tax credit has been wrongly
availed or utilised by reason of fraud, or any wilful-misstatement or
suppression of facts to evade tax, he shall serve notice on the person
chargeable with tax which has not been so paid or which has been so short
paid or to whom the refund has erroneously been made, or who has wrongly
availed or utilised input tax credit, requiring him to show cause as to why he
should not pay the amount specified in the notice along with interest payable
thereon under section 50 and a penalty equivalent to the tax specified in the
notice.

Inserted w.e.f. 01.11.2024 (vide N. No. 17/2024-CT, dated 27.09.2024) by the Finance (No. 2)
Act, 2024 (15 of 2024) (s.136) dated 16.08.2024

Inserted w.e.f. 01.11.2024 (vide N. No. 17/2024-CT, dated 27.09.2024) by the Finance (No. 2)
Act, 2024 (15 of 2024) (s.137) dated 16.08.2024
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3[Section 74A. Determination of tax not paid or short paid or erroneously

(1)

(5)

refunded or input tax credit wrongly availed or utilised for any reason
pertaining to Financial Year 2024-25 onwards.

Where it appears to the proper officer that any tax has not been paid or short
paid or erroneously refunded, or where input tax credit has been wrongly
availed or utilised, he shall serve notice on the person chargeable with tax
which has not been so paid or which has been so short paid or to whom the
refund has erroneously been made, or who has wrongly availed or utilised
input tax credit, requiring him to show cause as to why he should not pay the
amount specified in the notice along with interest payable thereon under
section 50 and a penalty leviable under the provisions of this Act or the rules
made thereunder:

Provided that no notice shall be issued, if the tax which has not been paid or
short paid or erroneously refunded or where input tax credit has been wrongly
availed or utilised in a financial year is less than one thousand rupees.

The penalty in case where any tax which has not been paid or short paid or
erroneously refunded, or where input tax credit has been wrongly availed or
utilised,-

(1) for any reason, other than the reason of fraud or any wilful-
misstatement or suppression of facts to evade tax, shall be equivalent
to ten per cent. of tax due from such person or ten thousand rupees,
whichever is higher;

(ii) for the reason of fraud or any wilful-misstatement or suppression of
facts to evade tax shall be equivalent to the tax due from such person.

3

Inserted Sec. 74A w.e.f. 01.11.2024 (vide N. No. 17/2024-CT, dated 27.09.2024) by the Finance
(No. 2) Act, 2024 (15 of 2024) (5.138) dated 16.08.2024
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-
BT HIG> Td HaThR SRR 1 - SETIRIET ,,
OFFICE OF THE COMMISSIONER, CGST AUDIT-I,
TR 5 IoisaieRe, SMedTes SUredr A, figlt  -110002
f&i®:  04.2025
Jar ¥,
A aFer et

SAR LEGAL, 19-A 2nd Floor Ansari Road Daryaganj,
New Delhi, Pin:110002

(e-mail- ssarca.rgarg@gmail.com)
HeH: - JTR.EX.37T 3T Usi iRyl §&AT (i) CCEDL/R/T/25/00162 f&Aid 02.04.2025
I g o1 BRI 2005 & TEd I AFF B AR e Haef |
AT,

FOAN 9 3T FHT HREINS HNAGAT 1 HAT o Torae] ol o AR iz
2005 & dgd STeAerdy Al 15 2

2. 38 Hocsl #, WS wa.dl. ool orar adem- 1 & Arar3i/3eem & Fefta figar
STAFRT 38 T 8-

FinancialSCN issued under Section 73 |[SCN issued under Section 74
year of CGST Act, 2017 of CGST Act, 2017

2022-23 |NIL 20

2023-24 |NIL 159

2024-25 |NIL 158

e 3T Seck & Ffse 6T 8, o 3T 57 9F A Wiitq & 30 et & sfaw wes ey
WY A A1 HAY HAR S, JR A, drSewér 3ifse -1, IR, fWfeser, s
TRe, 75 feear -110109 & THeT 37N I FT T ¢

Digitally signed by ’
Ranjit Singh
Date: 16-04-2025 ( fg)

15:13:48 3q smyeg (& ‘~'ﬁ3—l‘|’§3ﬁ
Ar.S.ua. . e orar adeT- 1

1/2915225/2025

Exhibit-2 - Page 8
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T Office of Commissioner of Central Goods and service Tax
W / Audit-11 Commissionerate (Delhi) g
1 ({& > Bhikaji Cama Place EIL. Annexe building 15 Floor BI c
¥ il CGST Audit-I1, New Delhi - 110066 .1 "L
F.No. GADT/SYS/RTI/23/2025-TECH-O/o COMMR-CGST-ADT-I-II-DELHI Dated
To

Shri. Rakesh Garg
SAR LEGAL, 19-A 2nd Floor Ansari Road
Daryaganj, New Delhi, Pin:110002

eIy,

fasa: RTI Application under RTI Act 2005 filed by Shri. Rakesh
Garg CCEDL/R/T/25/00162/1 dated 02/04/2025.

RIS 3rfEf=IT 2005 & T &) Ah3 T &b GRTIRR IIRSIATS
31ae-T CCEDL/R/T/25/00162/1 &= 02/04/2025.

Please refer to your RTI Application transferred to this office from CCO, CGST
& CX, Delhi Zone. In this regard, as per records available the requisite information
is given below:

U TS, ISHHS! T Hiva, [Rggh SiF ¥ 59 PIfesT Bl sxdiaRg T
SIREISTE 3N o7 HeY o5 | 39 Haie N, Sucsedy MBS & TR S THaRY
CIRIEESH

Point wise reply of the information sought is as under: -

TRAY T I BT STR AR &

Point i. SCN issued for the year 2022-23, 2023-24, 2024-25 under section 73 of
the CGST Act, 2017 : NIL

i i, diofivae srfafm, 2017 A 9RT 73 & T8d 9y 2022-23, 2023-24, 2024-25
és%verri’rqw‘rw T

Point ii. SCN issued for the year 2022-23, 2023-24, 2024-25 under section 74 of
the CGST Act, 2017 as per table below.

i< ii. Fiofvad) srfaffe, 2017 Y 9RT 74 & d8d a8 2022-23, 2023-24, 2024-25
%WW%&@ qTfeseT & AR

S.No |Year No of SCN Issued
1 2022-23 22

2 2023-24 215

3 2024-25 185
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t

eTAXG

First Appeal against above information can be filed before First Appellate Authority,

Additional Commissioner, CGST Audit-Il Commissionerate, & Floor, EIL Annexe Building, Bhikaji
Cama Place, New Delhi- 110066.

SRIh THER & faog T/ odie siiel miger, &R omgw, Hieivae! aiffse-
o SIgdIesd, oM O, 33MSes ! [AfeeT, el oM o |, 75 Rggl- 110066 & T8
SRR &Y ST el & |

IS,

Yours faithfully,
Digitally signed by
Pl i T AP AR RDUR
HEIDIGH(RTI) / Assistant Com%ifél'er ly"l:Q 4-2025
1ts11

© :’ﬁl: tZI
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Directorate General of GST Intelligence, Delhi Zonal Unit
vuR 3R AT ad, w & v v Rfes, d9ew-6, @R, A% el 110075
1%t and 2™ Floor, MTNL Building, Sector-6, Dwarka, New Delhi 110075
E-mail Id- siogrcdgceidzu.cbec@gov.in, Ph. — 01120897985

1/72942578/2025

Exhibit-4 - Page 11

F.No. DZU/1/410/2022 Dated: .04.2025

a1 H /To,

Shri Sachin Jain,
SAR Legal, 4852/24, Ansari Road, Near Sanjivan Hospital,
Daryaganj, Delhi - 110002
Mob. No.- 9810170619, E-mail id: sacpriyaca@gmail.com

H8IGY/Sir,

Sub: RTI application DGCEI/R/E/25/00060 filed by Shri Sachin Jain -

reg.

This office is in receipt of RTI application no. DGCEI/R/E/25/00060 dated 01.04.2025

filed by you under RTI Act, 2005.

2. As per records available in this office, the point-wise reply to the information sought

pertaining to this office is as under:

Point No. 1: SCN issued by this office under section 73 of the CGST Act, 2017

S.No. Financial Year No. of SCN issued
1 2022-23 0

2 2023-24 23

3 2024-25 0

Point No. 2: SCN issued by this office under section 74 of the CGST Act, 2017
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S.No. Financial Year No. of SCN issued
1 2022-23 79
2 2023-24 30
3 2024-25 133

3. 3R Y Ja§ J IR 7Tel §, < 39 Ugan Sieiig uiker & Tmer 30 feAf
¥ iR i R gopa g1 ugell 3rdichiy WUl &1 SHHR! 39 UHR &-

TG e/ 3aiedia iR,

$HET AT TH AT B ARG FIHCRIA,

fecch sfafee IR, 2nd TR, THCINATT TR HaT,

GR®T YR 6, 5 fawet-110075

If you are not satisfied with the reply, you may file an Appeal within 30 days before the
Appellate Authority. The details of the First Appellate Authority are as under:

The Joint Director/ Appellate Authority,

Directorate General of Goods and Service Tax

Delhi Zonal Unit, 2™ Floor, MTNL Sanchar Bhawan,
Dwarka Sector 6, New Delhi-110075

Hagg /Yours sincerely,

Digitally signed by
Dinesh Arora

(feerer 3T / DREHE AT
iR 1&%‘1%63%8/ CPIO
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