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_____________________________________________________

CORAM   : M. S. Sonak & 
Jitendra Jain, JJ.

RESERVED ON  : 23 January 2025

    PRONOUNCED ON  : 30 January 2025

JUDGMENT   (Per Jitendra Jain J)(Per Jitendra Jain J)  :-  

1. This Income Tax Appeal is filed, under Section 260A of theThis Income Tax Appeal is filed, under Section 260A of the

Income Tax Act,  1961,  by  the  Appellant-Assessee  for  the  assessmentIncome Tax Act,  1961,  by  the  Appellant-Assessee  for  the  assessment

year  1988-1989  challenging  an  order  of  the  Income  Tax  Appellateyear  1988-1989  challenging  an  order  of  the  Income  Tax  Appellate

Tribunal  (Tribunal)  dated  8  October  2002,  whereby  the  Appellant-Tribunal  (Tribunal)  dated  8  October  2002,  whereby  the  Appellant-

Assessee’s  appeal  challenging  jurisdiction  of  the  Commissioner  ofAssessee’s  appeal  challenging  jurisdiction  of  the  Commissioner  of

Income Tax to invoke revisional power under Section 263 of the IncomeIncome Tax to invoke revisional power under Section 263 of the Income

Tax Act, 1961 (“the IT Act”) was dismissed.   Tax Act, 1961 (“the IT Act”) was dismissed.   
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2. This  appeal  was  admitted  on  25  October  2004  on  theThis  appeal  was  admitted  on  25  October  2004  on  the

following substantial question of law.  :-following substantial question of law.  :-

“Whether on the facts and in the circumstances of the case and in“Whether on the facts and in the circumstances of the case and in
law,  the  Tribunal  erred  in  holding  that  the  deduction  of  thelaw,  the  Tribunal  erred  in  holding  that  the  deduction  of  the
decapitalised  interest  of  Rs.317.63  lacs  (Rs.396.94  lacs  minusdecapitalised  interest  of  Rs.317.63  lacs  (Rs.396.94  lacs  minus
Rs.79.21  lacs)  pertaining  to  earlier  years  while  computing  bookRs.79.21  lacs)  pertaining  to  earlier  years  while  computing  book
profits under Section 115J had not assumed finality. ”profits under Section 115J had not assumed finality. ”

3. By consent of both the parties, the substantial question of lawBy consent of both the parties, the substantial question of law

is reframed to bring out the exact controversy :is reframed to bring out the exact controversy :

“Whether  the  Tribunal  was  justified  in  upholding  exercise  of“Whether  the  Tribunal  was  justified  in  upholding  exercise  of
revisional power by the CIT u/s 263 of the Act and further wasrevisional power by the CIT u/s 263 of the Act and further was
justified in holding that observations made by the CIT in his orderjustified in holding that observations made by the CIT in his order
u/s 263 on the issue of Section 115J is not definite finding on theu/s 263 on the issue of Section 115J is not definite finding on the
merits of the issue?”merits of the issue?”

FACTSFACTS : :

4. The Appellant-Assessee are successor to the erstwhile AsianThe Appellant-Assessee are successor to the erstwhile Asian

Cables Limited. On 1 January 1987, Asian Cable and Corporation Ltd.Cables Limited. On 1 January 1987, Asian Cable and Corporation Ltd.

amalgamated with Wiltech India  Ltd.  w.e.f.  1  January 1987 and theamalgamated with Wiltech India  Ltd.  w.e.f.  1  January 1987 and the

name of the amalgamated company was changed to Asian Cables Ltd. name of the amalgamated company was changed to Asian Cables Ltd. 

5. In the hands of Wiltech India Ltd., interest on term loan fromIn the hands of Wiltech India Ltd., interest on term loan from

financial institutions were capitalised, including interest for the periodfinancial institutions were capitalised, including interest for the period

subsequent  to  the  date  of  commencement  of  commercial  productionsubsequent  to  the  date  of  commencement  of  commercial  production

(i.e. 1 May 1982). Total interest aggregating to Rs.617,07,00,000/- was(i.e. 1 May 1982). Total interest aggregating to Rs.617,07,00,000/- was

capitalised. Depreciation on such capitalised interest claimed by Wiltechcapitalised. Depreciation on such capitalised interest claimed by Wiltech

India Ltd. in the accounts for 1982-1983, 1983-1984, 1984-1985 andIndia Ltd. in the accounts for 1982-1983, 1983-1984, 1984-1985 and

1985-1986 was Rs.79.21 lakhs.  From the accounting year, ending 311985-1986 was Rs.79.21 lakhs.  From the accounting year, ending 31

March 1988, i.e. the year of the amalgamation, the accounting policy ofMarch 1988, i.e. the year of the amalgamation, the accounting policy of

capitalising future interest  was changed,  whereby interest relating tocapitalising future interest  was changed,  whereby interest relating to

period from the commencement of production upto 31 December 1986period from the commencement of production upto 31 December 1986

was decapitalised and charged as an expenditure in the profit and losswas decapitalised and charged as an expenditure in the profit and loss
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account of the year 1987-1988, and the depreciation claim on the saidaccount of the year 1987-1988, and the depreciation claim on the said

capitalised interest in the earlier year was also written back to the profitcapitalised interest in the earlier year was also written back to the profit

and loss account in 1987-1988. and loss account in 1987-1988. 

6. On 28 July 1988,  the Appellant-Assessee filed its  return ofOn 28 July 1988,  the Appellant-Assessee filed its  return of

income declaring loss. The said return was revised on 7 July 1989 andincome declaring loss. The said return was revised on 7 July 1989 and

income  under  Section  115J  of  the  IT  Act  was  declared  atincome  under  Section  115J  of  the  IT  Act  was  declared  at

Rs.49,19,380/-. The said revised return was further revised on 23 AprilRs.49,19,380/-. The said revised return was further revised on 23 April

1990 in which the deduction under Section 32AB of Rs.80,85,862/- was1990 in which the deduction under Section 32AB of Rs.80,85,862/- was

claimed, but the income under Section 115J  remained the same i.e.claimed, but the income under Section 115J  remained the same i.e.

Rs.49,19,380/-. The said return was selected for scrutiny assessment. Rs.49,19,380/-. The said return was selected for scrutiny assessment. 

7. On  28  February  1991,  an  assessment  order  under  SectionOn  28  February  1991,  an  assessment  order  under  Section

143(3) of the IT Act was passed by the assessing officer , assessing the143(3) of the IT Act was passed by the assessing officer , assessing the

income  under  normal  provisions  of  the  IT  Act  at  rupees  ‘NIL’  afterincome  under  normal  provisions  of  the  IT  Act  at  rupees  ‘NIL’  after

making  disallowance  under  Rules  6D,  37(2A),  incentive  payment,making  disallowance  under  Rules  6D,  37(2A),  incentive  payment,

40A(5), 43B, payment to club, addition on account of mortgage etc. and40A(5), 43B, payment to club, addition on account of mortgage etc. and

after  setting  off  unabsorbed  losses.  The  assessing  officer  afterafter  setting  off  unabsorbed  losses.  The  assessing  officer  after

computing  income  under  normal  provisions  of  the  IT  Act,  acceptedcomputing  income  under  normal  provisions  of  the  IT  Act,  accepted

computation of income made by the Appellant-Assessee under Sectioncomputation of income made by the Appellant-Assessee under Section

115J at Rs.49,19,377/-.115J at Rs.49,19,377/-.

8.  On 25 February 1993, a notice under Section 263 of the IT On 25 February 1993, a notice under Section 263 of the IT

Act was issued by the Commissioner of Income Tax (CIT) in which heAct was issued by the Commissioner of Income Tax (CIT) in which he

stated that the assessment framed by the ITO is erroneous insofar as itstated that the assessment framed by the ITO is erroneous insofar as it

is prejudicial to the interest of revenue on the ground that deductionis prejudicial to the interest of revenue on the ground that deduction

allowable under Section 32AB of  the IT Act  has not been computedallowable under Section 32AB of  the IT Act  has not been computed

correctly, since interest on loans relating to prior period amounting tocorrectly, since interest on loans relating to prior period amounting to

Rs.3,96,84,098/- has been added to the book profit and further bookRs.3,96,84,098/- has been added to the book profit and further book

profit under Section 115J of the IT Act are not calculated correctly. Theprofit under Section 115J of the IT Act are not calculated correctly. The

Appellant-Assessee was called upon to show cause why the assessmentAppellant-Assessee was called upon to show cause why the assessment
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order under Section 143(3) should not be revised under Section 263 oforder under Section 143(3) should not be revised under Section 263 of

the IT Act. the IT Act. 

9. On  10  March  1993,  the  Appellant-Assessee  filed  its  replyOn  10  March  1993,  the  Appellant-Assessee  filed  its  reply

giving its submissions on why the computation under Section 32AB andgiving its submissions on why the computation under Section 32AB and

115J  of  the  IT  Act  is  correct.  The  Appellant-Assessee  prayed  for115J  of  the  IT  Act  is  correct.  The  Appellant-Assessee  prayed  for

dropping the proceedings.dropping the proceedings.  In the said reply no grievance was raised onIn the said reply no grievance was raised on

assumption of jurisdiction by the CIT.assumption of jurisdiction by the CIT.

10.   On 30 March 1993, the Commissioner of Income Tax passedOn 30 March 1993, the Commissioner of Income Tax passed

an  order  under  Section  263  of  the  IT  Act  after  hearing  thean  order  under  Section  263  of  the  IT  Act  after  hearing  the

representative of the Appellant-Assessee. The operative portion of therepresentative of the Appellant-Assessee. The operative portion of the

Commissioner’s order reads as under:-Commissioner’s order reads as under:-

“4. “4. I have considered the facts of the case and also the arguments ofI have considered the facts of the case and also the arguments of
the assessee’s counsel. Taking the first point relating to deductionthe assessee’s counsel. Taking the first point relating to deduction
allowable u/s. 32AB it is seen that the same has to be allowed withallowable u/s. 32AB it is seen that the same has to be allowed with
reference to profits of the assessee for the assessment year underreference to profits of the assessee for the assessment year under
consideration. It  is noted from the Profit & Loss account for theconsideration. It  is noted from the Profit & Loss account for the
fifteen  months  ended  31.3.1988  that  a  net  sum  of  Rs.fifteen  months  ended  31.3.1988  that  a  net  sum  of  Rs.
3,17,63,000/- has been debited by way of interest on Fixed Loans3,17,63,000/- has been debited by way of interest on Fixed Loans
after adjusting an amount of Rs.79,21,000/- being write back ofafter adjusting an amount of Rs.79,21,000/- being write back of
depreciation.  This  represents  interest  on term loans  which  weredepreciation.  This  represents  interest  on term loans  which  were
capitalised in the earlier years in respect of  (Wiltech India Ltd.)capitalised in the earlier years in respect of  (Wiltech India Ltd.)
Wiltech  division  subsequent  to  the  date  of  commencement  ofWiltech  division  subsequent  to  the  date  of  commencement  of
commercial  production.  Since  this  item  of  expenditure  beingcommercial  production.  Since  this  item  of  expenditure  being
interest on loan has not been claimed as revenue expenditure beinginterest on loan has not been claimed as revenue expenditure being
interest on loan has not been claimed as revenue expenditure in theinterest on loan has not been claimed as revenue expenditure in the
books of Wiltech division in those years, the assessee is making thisbooks of Wiltech division in those years, the assessee is making this
adjustment in this year of amalgamation. adjustment in this year of amalgamation. The deletion of the priorThe deletion of the prior
period interest debited in the books of accounts is not one of theperiod interest debited in the books of accounts is not one of the
items  referred  to  in  the  provisions  of  Section  32AB(3)  whichitems  referred  to  in  the  provisions  of  Section  32AB(3)  which
defines the profits on business for the purpose of this Section. Sincedefines the profits on business for the purpose of this Section. Since
the assessing officer has not taken this aspect into consideration,the assessing officer has not taken this aspect into consideration,
the  assessment  made  by  the  assessing  officer  is  erroneous  andthe  assessment  made  by  the  assessing  officer  is  erroneous  and
prejudicial to the interest of revenue on this account.prejudicial to the interest of revenue on this account.

5. 5. Taking the second point for the purpose of Section 115J the bookTaking the second point for the purpose of Section 115J the book
profits have to be taken into consideration. However, it does notprofits have to be taken into consideration. However, it does not
mean  that  the  adjustments  made  by  the  assessee  in  respect  ofmean  that  the  adjustments  made  by  the  assessee  in  respect  of
earlier  years  should  be  allowed  to  alter  the  figures  of  businessearlier  years  should  be  allowed  to  alter  the  figures  of  business
profits of this year. If such adjustments has to be allowed for theprofits of this year. If such adjustments has to be allowed for the
purpose of Section 115J the assessee will be at liberty to alter thepurpose of Section 115J the assessee will be at liberty to alter the
figures of the current year's books by making adjustment entries. Itfigures of the current year's books by making adjustment entries. It
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will artificially have the effect of decreasing the book profits of thiswill artificially have the effect of decreasing the book profits of this
year with sole intention of avoiding applicability of Section 115J.year with sole intention of avoiding applicability of Section 115J.
Such  attempt  cannot  be  said  to  be  within  the  scheme  of  theSuch  attempt  cannot  be  said  to  be  within  the  scheme  of  the
provisions of Section 115J. Accordingly the deduction of the bookprovisions of Section 115J. Accordingly the deduction of the book
profits to the extent of Rs. 3,17,16,000/- by way of interest on fixedprofits to the extent of Rs. 3,17,16,000/- by way of interest on fixed
loans  could  not  be  said  to  be  a  correct  allowance  made  whileloans  could  not  be  said  to  be  a  correct  allowance  made  while
computing the profits u/s. 115J. Since the assessing officer  has notcomputing the profits u/s. 115J. Since the assessing officer  has not
considered this aspect, the same is erroneous and prejudicial to theconsidered this aspect, the same is erroneous and prejudicial to the
interest of revenue.interest of revenue.

6. 6. In  the  light  of  the  above  discussions  the  assessment  for  theIn  the  light  of  the  above  discussions  the  assessment  for  the
assessment year 1988-89 is assessment year 1988-89 is set asideset aside on both the points referred to on both the points referred to
above. The assessing officer  above. The assessing officer  will compute the relief u/s. 32ABwill compute the relief u/s. 32AB and and
also  the  book  profits  u/s.115J  also  the  book  profits  u/s.115J  afresh  by  applying  the  correctafresh  by  applying  the  correct
provisions  of  law  and  after  providing  an  opportunity  to  theprovisions  of  law  and  after  providing  an  opportunity  to  the
assessee.”assessee.”

[emphasis supplied][emphasis supplied]

11. The  Appellant-Assessee  being  aggrieved  by  the  revisionalThe  Appellant-Assessee  being  aggrieved  by  the  revisional

order passed under Section 263 filed an appeal to the Tribunal. The saidorder passed under Section 263 filed an appeal to the Tribunal. The said

appeal  was  disposed  of  by  the  Tribunal  on  8  October  2002.  Theappeal  was  disposed  of  by  the  Tribunal  on  8  October  2002.  The

operative portion of the Tribunal order reads as under:-operative portion of the Tribunal order reads as under:-

“11.  We  have  considered  the  rival  submissions  and  have  gone“11.  We  have  considered  the  rival  submissions  and  have  gone
through  the  facts.  Admittedly,  the  AO  has  not  examined  thethrough  the  facts.  Admittedly,  the  AO  has  not  examined  the
important issues as mentioned above and his order is completelyimportant issues as mentioned above and his order is completely
silent on these issues. Thus, he accepted the claim made by thesilent on these issues. Thus, he accepted the claim made by the
assessee without proper enquiry and without application of mind.assessee without proper enquiry and without application of mind.
Therefore,  the  AO’s  order  is  erroneous  and  prejudicial  to  theTherefore,  the  AO’s  order  is  erroneous  and  prejudicial  to  the
interests of the revenue as held by the ITAT in the cases cited. In theinterests of the revenue as held by the ITAT in the cases cited. In the
case of Arbit Exports Ltd., the ITAT relied upon Hon'ble Supremecase of Arbit Exports Ltd., the ITAT relied upon Hon'ble Supreme
Court decision in the case of Malabar Industrial Co. Ltd. Vs. CITCourt decision in the case of Malabar Industrial Co. Ltd. Vs. CIT
243 ITR 83. The arguments of the ld. Counsel that on merits the243 ITR 83. The arguments of the ld. Counsel that on merits the
issues are now covered by the Hon'ble Supreme Court decision inissues are now covered by the Hon'ble Supreme Court decision in
the  case  of  Appollo  Tyres  (supra)  is  not  acceptable.  Firstly,  thethe  case  of  Appollo  Tyres  (supra)  is  not  acceptable.  Firstly,  the
decision was not available at the point of time when the CIT passeddecision was not available at the point of time when the CIT passed
his order U/s. 263 of the IT Act. Secondly, whether the Supremehis order U/s. 263 of the IT Act. Secondly, whether the Supreme
Court decision is applicable or not would depend upon the facts ofCourt decision is applicable or not would depend upon the facts of
particular case. The 1d. CIT in his order U/s. 263 has not decidedparticular case. The 1d. CIT in his order U/s. 263 has not decided
the merits and he has merely directed the AO to decide the issuesthe merits and he has merely directed the AO to decide the issues
in accordance with the relevant provisions of law. Thus, on merits,in accordance with the relevant provisions of law. Thus, on merits,
the issue is still open. Having regard to the facts and circumstancesthe issue is still open. Having regard to the facts and circumstances
mentioned above, we hold that the relevant assessment order wasmentioned above, we hold that the relevant assessment order was
erroneous  and  prejudicial  to  the  interests  of  the  revenue  anderroneous  and  prejudicial  to  the  interests  of  the  revenue  and
accordingly, the ld. CIT was justified in assuming jurisdiction U/s.accordingly, the ld. CIT was justified in assuming jurisdiction U/s.
263  and  setting  aside  the  assessment.  In  the  circumstances,  we263  and  setting  aside  the  assessment.  In  the  circumstances,  we
refrain from commenting on the merits of the isues.”refrain from commenting on the merits of the isues.”
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12. Meanwhile, the assessing officer  on 31 January 1995 passedMeanwhile, the assessing officer  on 31 January 1995 passed

an order pursuant to Section 263 order. The said order under Sectionan order pursuant to Section 263 order. The said order under Section

143(3) read with Section 263 of the IT Act was passed after giving an143(3) read with Section 263 of the IT Act was passed after giving an

opportunity to the Appellant-Assessee, who made various submissionsopportunity to the Appellant-Assessee, who made various submissions

vide various letters on the issue of computation of deduction allowablevide various letters on the issue of computation of deduction allowable

under  Section  32AB  and  computation  of  book  profit  under  Sectionunder  Section  32AB  and  computation  of  book  profit  under  Section

115J. After detailed analysis of the submissions made by the Appellant-115J. After detailed analysis of the submissions made by the Appellant-

Assessee and after  hearing the Appellant-Assessee on the merits,  theAssessee and after  hearing the Appellant-Assessee on the merits,  the

assessing  officer  passed  an  order  under  Section  143(3)  read  withassessing  officer  passed  an  order  under  Section  143(3)  read  with

Section 263, wherein book profit under Section 115J was computed atSection 263, wherein book profit under Section 115J was computed at

Rs.1,44,48,277/-  and  eligible  income  under  Section  32AB  wasRs.1,44,48,277/-  and  eligible  income  under  Section  32AB  was

computed  at  Rs.1,14,49,120/-  but  deduction  was  restricted  to  thecomputed  at  Rs.1,14,49,120/-  but  deduction  was  restricted  to  the

extent of amount utilised for acquiring the plant and machinery whichextent of amount utilised for acquiring the plant and machinery which

was  Rs.80,85,862/-.  The  assessing  officer  with  respect  towas  Rs.80,85,862/-.  The  assessing  officer  with  respect  to

decapitalisation  of  interest  gave  the  same  treatment  in  computingdecapitalisation  of  interest  gave  the  same  treatment  in  computing

deduction under Section 32AB as given in computing book profit underdeduction under Section 32AB as given in computing book profit under

Section 115J and similarly with respect to write back of depreciation.  Section 115J and similarly with respect to write back of depreciation.  

13. The said order of the assessing officer  dated 31 January 1995The said order of the assessing officer  dated 31 January 1995

under  Section  143(3)  read  with  Section  263,  where  on  merits  theunder  Section  143(3)  read  with  Section  263,  where  on  merits  the

contention raised by the Appellant-Assessee came to be rejected, has notcontention raised by the Appellant-Assessee came to be rejected, has not

been challenged by the Appellant-Assessee and has become final.been challenged by the Appellant-Assessee and has become final.

14. It  is  in  the  above  backdrop  and  being  aggrieved  by  theIt  is  in  the  above  backdrop  and  being  aggrieved  by  the

Tribunal’s order dated 8 October 2002 upholding the jurisdiction underTribunal’s order dated 8 October 2002 upholding the jurisdiction under

Section 263, the Appellant-Assessee has filed the present appeal whichSection 263, the Appellant-Assessee has filed the present appeal which

was  admitted  by  this  Court  vide  order  dated  25  October  2004  onwas  admitted  by  this  Court  vide  order  dated  25  October  2004  on

substantial  question  of  law  reproduced  above  which  we  have  nowsubstantial  question  of  law  reproduced  above  which  we  have  now

reframed.reframed.
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Submissions of the Appellant-Assessee :Submissions of the Appellant-Assessee :

15. Mr.  Agarwal,  learned  counsel  for  the  Appellant-AssesseeMr.  Agarwal,  learned  counsel  for  the  Appellant-Assessee

submits that the order under Section 263 of the IT Act records a definitesubmits that the order under Section 263 of the IT Act records a definite

finding on merits and, therefore, the Appellant-Assessee are justified infinding on merits and, therefore, the Appellant-Assessee are justified in

contesting the same on merits before the Tribunal and this Court. Hecontesting the same on merits before the Tribunal and this Court. He

relies upon the decision of this Court in the case of relies upon the decision of this Court in the case of Herdillia ChemicalsHerdillia Chemicals

Ltd. Vs.  Commissioner of  Income TaxLtd. Vs.  Commissioner of  Income Tax11 in  support  of  this  submission. in  support  of  this  submission.

Secondly, he submits that the view taken by the assessing officer  was inSecondly, he submits that the view taken by the assessing officer  was in

consonance with the decision of the Cochin Bench in the case of consonance with the decision of the Cochin Bench in the case of ApolloApollo

Tyres Ltd. Vs. Deputy Commissioner of Income TaxTyres Ltd. Vs. Deputy Commissioner of Income Tax22 and, therefore, he and, therefore, he

contends that if two views are possible and one of the view is taken bycontends that if two views are possible and one of the view is taken by

the assessing officer,  then the CIT cannot  exercise  jurisdiction underthe assessing officer,  then the CIT cannot  exercise  jurisdiction under

Section 263 of the Act.  He relies  upon the decision of  the SupremeSection 263 of the Act.  He relies  upon the decision of  the Supreme

Court in the case of  Court in the case of  Commissioner of Income Tax (Central), LudhianaCommissioner of Income Tax (Central), Ludhiana

Vs.  Max India Ltd.Vs.  Max India Ltd.33 for  this  proposition.  He further  submits  that  the for  this  proposition.  He further  submits  that  the

issue is now covered on merits by the decision of the Supreme Court inissue is now covered on merits by the decision of the Supreme Court in

the  case  of  the  case  of  Apollo  Tyres  Ltd.  Vs.  Commissioner  of  Income TaxApollo  Tyres  Ltd.  Vs.  Commissioner  of  Income Tax44.  He.  He

further submits that since in the original assessment order, the assessingfurther submits that since in the original assessment order, the assessing

officer  has  computed  book  profit  under  Section  115J  of  the  Act,  itofficer  has  computed  book  profit  under  Section  115J  of  the  Act,  it

should be deemed that he had examined the computation of book profitshould be deemed that he had examined the computation of book profit

under Section 115J and, therefore, the jurisdiction exercised by the CITunder Section 115J and, therefore, the jurisdiction exercised by the CIT

is  not  warranted.  He  further  submits  that  the  assessee  has  notis  not  warranted.  He  further  submits  that  the  assessee  has  not

challenged the order giving effect to the order passed under Section 263challenged the order giving effect to the order passed under Section 263

and, therefore, for all the above reasons this Court should answer theand, therefore, for all the above reasons this Court should answer the

question in favour of the Appellant-Assessee and against the revenue.  question in favour of the Appellant-Assessee and against the revenue.  

1 (1997) 90 Taxman 314
2 (1992) 43 ITD (Cochin)
3 (2008) 166 Taxman 188 (SC)
4 (2002) 255 ITR 273 (SC)
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Submissions of the RespondentSubmissions of the Respondent :- :-

16. Per  contra,  Mr.  Suresh  Kumar,  learned  counsel  for  thePer  contra,  Mr.  Suresh  Kumar,  learned  counsel  for  the

Respondent submits that the issue raised in the order under Section 263Respondent submits that the issue raised in the order under Section 263

was never examined by the assessing officer in the course of the originalwas never examined by the assessing officer in the course of the original

assessment proceedings.  He further submitted that the CIT can exerciseassessment proceedings.  He further submitted that the CIT can exercise

jurisdiction  under  Section  263  of  the  IT  Act  only  if  the  order  isjurisdiction  under  Section  263  of  the  IT  Act  only  if  the  order  is

erroneous and prejudicial to the interest of the revenue. He submits thaterroneous and prejudicial to the interest of the revenue. He submits that

to satisfy these twin jurisdictional conditions, the CIT after giving anto satisfy these twin jurisdictional conditions, the CIT after giving an

opportunity of hearing to the Appellant, has to form some opinion onopportunity of hearing to the Appellant, has to form some opinion on

merits for coming to a conclusion that the order passed under Sectionmerits for coming to a conclusion that the order passed under Section

263 of the IT Act  is  erroneous and prejudicial  to the interest of  the263 of the IT Act  is  erroneous and prejudicial  to the interest of  the

revenue.  After having observed the same, he has remanded the matterrevenue.  After having observed the same, he has remanded the matter

to the assessing officer  to consider the same afresh by applying correctto the assessing officer  to consider the same afresh by applying correct

provision of law and after providing an opportunity to the assessee. Heprovision of law and after providing an opportunity to the assessee. He

submits that on a holistic  reading of  paragraphs 4 to 6 of the ordersubmits that on a holistic  reading of  paragraphs 4 to 6 of the order

under Section 263, it cannot be said that the CIT has given a definiteunder Section 263, it cannot be said that the CIT has given a definite

finding on merits. He further submits that in the order giving effect tofinding on merits. He further submits that in the order giving effect to

the Section 263 order, detailed submissions were made on merits by thethe Section 263 order, detailed submissions were made on merits by the

assessee and after adequate opportunity of hearing, the assessing officerassessee and after adequate opportunity of hearing, the assessing officer

computed income under Section 115J and also computed eligible profitcomputed income under Section 115J and also computed eligible profit

under  Section  32AB at  a  figure  higher  than  the  original  assessmentunder  Section  32AB at  a  figure  higher  than  the  original  assessment

order, but restricted the deduction to the extent of amount utilised fororder, but restricted the deduction to the extent of amount utilised for

plant  and machinery.  He  submits  that  an  attempt  is  made  today  toplant  and machinery.  He  submits  that  an  attempt  is  made  today  to

attack  the  impugned  order  because  the  Appellant-Assessee  has  notattack  the  impugned  order  because  the  Appellant-Assessee  has  not

challenged the order giving effect to the Section 263 order and havingchallenged the order giving effect to the Section 263 order and having

missed  the  bus,  they  cannot  indirectly  challenge  the  merits  in  themissed  the  bus,  they  cannot  indirectly  challenge  the  merits  in  the

present proceedings. He, therefore, prayed for dismissal of the appeal. present proceedings. He, therefore, prayed for dismissal of the appeal. 

17. Learned counsel for the Respondent further distinguished theLearned counsel for the Respondent further distinguished the

decision in the case of decision in the case of Herdillia Chemicals Ltd. (supra)Herdillia Chemicals Ltd. (supra) and stated that and stated that
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in  that  case,  the  CIT  has  himself  withdrawn  the  deduction  underin  that  case,  the  CIT  has  himself  withdrawn  the  deduction  under

Section 80J and, therefore, this Court held that the assessee in that caseSection 80J and, therefore, this Court held that the assessee in that case

ought to have challenged the order under Section 263 of the IT Act andought to have challenged the order under Section 263 of the IT Act and

having  not  challenged  the  same,  cannot  pursue  remedies  by  filinghaving  not  challenged  the  same,  cannot  pursue  remedies  by  filing

appeal against the order giving effect to the Section 263 order.appeal against the order giving effect to the Section 263 order.

18. We have heard learned counsel for the Appellant-Assessee andWe have heard learned counsel for the Appellant-Assessee and

the Respondent and with their assistance have perused the documentsthe Respondent and with their assistance have perused the documents

shown to us. We note that other than what is recorded above, no othershown to us. We note that other than what is recorded above, no other

submissions have been made by both the parties. submissions have been made by both the parties. 

Analysis and Conclusion:Analysis and Conclusion:

19. The issue which requires consideration is whether the orderThe issue which requires consideration is whether the order

passed under Section 143(3) dated 28 February 1991 is erroneous andpassed under Section 143(3) dated 28 February 1991 is erroneous and

prejudicial  to  the  interest  of  revenue and further  whether  the  orderprejudicial  to  the  interest  of  revenue and further  whether  the  order

under Section 263 gives a conclusive finding on issue relating to Sectionunder Section 263 gives a conclusive finding on issue relating to Section

115J of the IT Act so as to permit the Appellant-Assessee to agitate the115J of the IT Act so as to permit the Appellant-Assessee to agitate the

issue on  merits.issue on  merits.

20. Section 263(1) of the IT Act, as it stood at the relevant time,Section 263(1) of the IT Act, as it stood at the relevant time,

reads as under :reads as under :

Revision of orders prejudicial to revenue-Revision of orders prejudicial to revenue-

263.  263.  (1)  The  Commissioner  may  call  for  and  examine  the(1)  The  Commissioner  may  call  for  and  examine  the
record of any proceeding under this Act, and if he considersrecord of any proceeding under this Act, and if he considers
that  any order  passed therein by the [Assessing]  Officer  isthat  any order  passed therein by the [Assessing]  Officer  is
erroneous insofar as it  is  prejudicial  to the interests  of  theerroneous insofar as it  is  prejudicial  to the interests  of  the
revenue,revenue, he may, after giving the assessee an opportunity of he may, after giving the assessee an opportunity of
being heard and after making or causing to be made suchbeing heard and after making or causing to be made such
inquiry as he deems necessary, pass such order thereon as theinquiry as he deems necessary, pass such order thereon as the
circumstances  of  the  case  justify,  including  an  ordercircumstances  of  the  case  justify,  including  an  order
enhancing  or  modifying  the  assessment,  or  cancelling  theenhancing  or  modifying  the  assessment,  or  cancelling  the
assessment and directing a fresh assessment.assessment and directing a fresh assessment.

[Emphasis supplied][Emphasis supplied]
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21. The  object  of  conferring  revisional  power  on  CIT  underThe  object  of  conferring  revisional  power  on  CIT  under

Section 263 of the IT Act is that the revenue has no right of appeal toSection 263 of the IT Act is that the revenue has no right of appeal to

CIT(A) against any order passed by the assessing officer.  Therefore, thisCIT(A) against any order passed by the assessing officer.  Therefore, this

section  is  enacted  conferring  supervisory  power  on  the  CIT  to  besection  is  enacted  conferring  supervisory  power  on  the  CIT  to  be

exercised when an order passed by the officer is found to be erroneousexercised when an order passed by the officer is found to be erroneous

and prejudicial to the interest of the revenue. and prejudicial to the interest of the revenue. 

22. At the outset a query was raised by the Court as to whetherAt the outset a query was raised by the Court as to whether

there is any material on record to show that the assessing officer  in thethere is any material on record to show that the assessing officer  in the

course of the original assessment proceedings had raised a query on thecourse of the original assessment proceedings had raised a query on the

issues which were the subject matter of proceedings under Section 263,issues which were the subject matter of proceedings under Section 263,

and whether  the  Appellant-Assessee  had filed  any  response/reply  toand whether  the  Appellant-Assessee  had filed  any  response/reply  to

such query on these issues having been raised by the assessing officersuch query on these issues having been raised by the assessing officer

during the course of the original assessment proceedings. We were notduring the course of the original assessment proceedings. We were not

shown any such material.  Therefore,  admittedly the assessing officershown any such material.  Therefore,  admittedly the assessing officer

had not examined the issue during the course of the original assessmenthad not examined the issue during the course of the original assessment

proceedings on the subject matter of Section 263 proceedings. Even inproceedings on the subject matter of Section 263 proceedings. Even in

reply  to  the  show  cause  notice  under  Section  263,  the  Appellant-reply  to  the  show  cause  notice  under  Section  263,  the  Appellant-

Assessee has not stated that this issue was examined during the courseAssessee has not stated that this issue was examined during the course

of  the  original  assessment  proceedings  nor  was  it  the  case  of  theof  the  original  assessment  proceedings  nor  was  it  the  case  of  the

Appellant-Assessee  before  the  Tribunal.  Therefore,  there  can  be  noAppellant-Assessee  before  the  Tribunal.  Therefore,  there  can  be  no

dispute  that  the  issues  raised  in  revisional  proceedings  were  neverdispute  that  the  issues  raised  in  revisional  proceedings  were  never

examined during the  course of  original  assessment  proceedings.  Theexamined during the  course of  original  assessment  proceedings.  The

finding of the Tribunal on this issue has also not been challenged in thisfinding of the Tribunal on this issue has also not been challenged in this

appeal. appeal. 

23. The only contention raised by the Appellant-Assessee is that inThe only contention raised by the Appellant-Assessee is that in

the original assessment order under Section 143(3), at the end of thethe original assessment order under Section 143(3), at the end of the

order,  the  assessing  officer  has  computed  income  u/s  115J  atorder,  the  assessing  officer  has  computed  income  u/s  115J  at

Rs.49,19,377/- and therefore it should be presumed that the officer hasRs.49,19,377/- and therefore it should be presumed that the officer has
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examined the issue of computation of book profit under Section 115J.examined the issue of computation of book profit under Section 115J.

We  are  afraid  to  accept  this  submission.  In  the  assessment  order,We  are  afraid  to  accept  this  submission.  In  the  assessment  order,

disallowance under regular provisions of the Act, namely disallowancedisallowance under regular provisions of the Act, namely disallowance

under Rule 6-B, travelling expenses, Rule 6-D, etc. were made which ledunder Rule 6-B, travelling expenses, Rule 6-D, etc. were made which led

to the assessing officer  computing assessed income at Rs.5,83,29,868/-to the assessing officer  computing assessed income at Rs.5,83,29,868/-

and after setting off unabsorbed losses arrived at ‘NIL’ income under theand after setting off unabsorbed losses arrived at ‘NIL’ income under the

normal  provisions  of  the  Act.  Thus,  the  assessing  officer   had  tonormal  provisions  of  the  Act.  Thus,  the  assessing  officer   had  to

compare normal income with the book profit under Section 115J whichcompare normal income with the book profit under Section 115J which

the Appellant-Assessee has declared at  Rs.49,19,377/-.  The additionsthe Appellant-Assessee has declared at  Rs.49,19,377/-.  The additions

made in the assessment order were not related to the computation ofmade in the assessment order were not related to the computation of

book  profit  under  Section  115J  of  the  IT  Act.  The  assessing  officerbook  profit  under  Section  115J  of  the  IT  Act.  The  assessing  officer

therefore  accepted  the  Appellant-Assessee’s  computation made undertherefore  accepted  the  Appellant-Assessee’s  computation made under

Section 115J at Rs.49,19,377/- since same was more than the incomeSection 115J at Rs.49,19,377/- since same was more than the income

under normal provisions of the Act. under normal provisions of the Act. 

24. In our view, the assessing officer  at the end of the assessmentIn our view, the assessing officer  at the end of the assessment

is always required to compute the assessed income under the normalis always required to compute the assessed income under the normal

provisions of the Act and compare it with the book profit under Sectionprovisions of the Act and compare it with the book profit under Section

115J. Merely because the assessing officer  for this comparison at the115J. Merely because the assessing officer  for this comparison at the

end  of  the  assessment  order  reproduces  the  computation  of  incomeend  of  the  assessment  order  reproduces  the  computation  of  income

under Section 115J made by the assessee, it cannot be said that theunder Section 115J made by the assessee, it cannot be said that the

assessing officer  has examined the issue of computation of book profitassessing officer  has examined the issue of computation of book profit

under Section 115J moreso as observed by us above when admittedlyunder Section 115J moreso as observed by us above when admittedly

there was no query raised by the assessing officer  during the course ofthere was no query raised by the assessing officer  during the course of

the original assessment proceedings on the issues raised in Section 263the original assessment proceedings on the issues raised in Section 263

proceedings, nor was it at any point of time argued before any of theproceedings, nor was it at any point of time argued before any of the

authorities that these issues were examined in the course of the originalauthorities that these issues were examined in the course of the original

proceedings. Therefore, in our view, merely because an assessing officerproceedings. Therefore, in our view, merely because an assessing officer

reproduces the computation of book profit made by the assessee at thereproduces the computation of book profit made by the assessee at the

end of the assessment order, it cannot be said that the assessing officerend of the assessment order, it cannot be said that the assessing officer
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has examined the issue of  computation of  book profit  under Sectionhas examined the issue of  computation of  book profit  under Section

115J of the IT Act. Therefore, the contention raised by the Appellant-115J of the IT Act. Therefore, the contention raised by the Appellant-

Assessee on this issue is rejected. Assessee on this issue is rejected. 

25. It is important to note that in the reply to show cause noticeIt is important to note that in the reply to show cause notice

to notice under Section 263, the Appellant-Assessee had not challengedto notice under Section 263, the Appellant-Assessee had not challenged

the jurisdiction of the CIT but made submissions on merits. However inthe jurisdiction of the CIT but made submissions on merits. However in

grounds  of  appeal  to  the  Tribunal,  assumption  of  jurisdiction  wasgrounds  of  appeal  to  the  Tribunal,  assumption  of  jurisdiction  was

challenged. However, on a perusal of the Tribunal’s order, submission onchallenged. However, on a perusal of the Tribunal’s order, submission on

jurisdiction appears to be that since on merits issue is covered by thejurisdiction appears to be that since on merits issue is covered by the

subsequent decision of the Supreme Court in the case of  subsequent decision of the Supreme Court in the case of  Apollo TyresApollo Tyres

(supra)  (supra)  the jurisdiction assumed is bad in law. Although initially Mr.the jurisdiction assumed is bad in law. Although initially Mr.

Agarwal  sought  to  contend  that  due  to  subsequent  decision  of  theAgarwal  sought  to  contend  that  due  to  subsequent  decision  of  the

Supreme Court in the case of  Supreme Court in the case of  Apollo Tyres Limited (supra)Apollo Tyres Limited (supra) revisional revisional

proceedings are bad in law but on being confronted on this issue, heproceedings are bad in law but on being confronted on this issue, he

fairly pointed out that the decision of the Supreme court in fairly pointed out that the decision of the Supreme court in Max IndiaMax India

(supra)(supra) holds that the jurisdiction under Section 263 of the Act has to holds that the jurisdiction under Section 263 of the Act has to

be  tested  on  the  basis  of  law prevailing  on  the  date  when the  CITbe  tested  on  the  basis  of  law prevailing  on  the  date  when the  CIT

exercised  the  jurisdiction.  Therefore,  the  subsequent  decision  of  theexercised  the  jurisdiction.  Therefore,  the  subsequent  decision  of  the

Supreme Court in the case of Supreme Court in the case of Apollo Tyres Limited (supra)Apollo Tyres Limited (supra)  on Section  on Section

115J  cannot  be  considered  for  testing  the  validity  of  exercise  of115J  cannot  be  considered  for  testing  the  validity  of  exercise  of

jurisdiction under Section 263 since on the day when the CIT exercisedjurisdiction under Section 263 since on the day when the CIT exercised

his jurisdiction, the Supreme Court had not decided the issue. We makehis jurisdiction, the Supreme Court had not decided the issue. We make

it clear that we have not examined whether the decision of the Supremeit clear that we have not examined whether the decision of the Supreme

Court is at all applicable since we are not adjudicating upon the meritsCourt is at all applicable since we are not adjudicating upon the merits

of the case.of the case.

26. Section 263 confers powers on the Commissioner which are inSection 263 confers powers on the Commissioner which are in

the nature of supervisory jurisdiction and same can be exercised only onthe nature of supervisory jurisdiction and same can be exercised only on

satisfaction of twin conditions that the order sought to be revised is notsatisfaction of twin conditions that the order sought to be revised is not
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only erroneous, but also prejudicial to the interest of the revenue. Theonly erroneous, but also prejudicial to the interest of the revenue. The

Commissioner, therefore, has to give his reasons on satisfaction of theseCommissioner, therefore, has to give his reasons on satisfaction of these

two conditions in his order exercising jurisdiction under Section 263 oftwo conditions in his order exercising jurisdiction under Section 263 of

the Act since such an order is amenable to appeal before the Tribunal.the Act since such an order is amenable to appeal before the Tribunal.

In  the  instant  case,  admittedly  the  issues  for  which  revisionalIn  the  instant  case,  admittedly  the  issues  for  which  revisional

proceedings were initiated were not examined by the assessing officer .proceedings were initiated were not examined by the assessing officer .

Therefore, merely because the assessing officer  has not examined thisTherefore, merely because the assessing officer  has not examined this

issue and therefore order is erroneous, could not have been the onlyissue and therefore order is erroneous, could not have been the only

ground for exercising the jurisdiction but in addition to the same theground for exercising the jurisdiction but in addition to the same the

Commissioner  would  have  to  form some opinion  for  coming  to  theCommissioner  would  have  to  form some opinion  for  coming  to  the

conclusion that the order sought to be revised is not only erroneous, butconclusion that the order sought to be revised is not only erroneous, but

also  prejudicial  to  the  interest  of  revenue.  For  satisfaction  of  thealso  prejudicial  to  the  interest  of  revenue.  For  satisfaction  of  the

condition of condition of ‘prejudicial to the interest of revenue’,‘prejudicial to the interest of revenue’,  the Commissioner is the Commissioner is

required  to  say  something  on  merits  moreso  when  same  was  notrequired  to  say  something  on  merits  moreso  when  same  was  not

examined during original assessment proceedings. It is in these contextsexamined during original assessment proceedings. It is in these contexts

that the Commissioner has observed that computation of book profit tothat the Commissioner has observed that computation of book profit to

the extent of Rs.3,17,16,000/- by way of interest on fixed loans couldthe extent of Rs.3,17,16,000/- by way of interest on fixed loans could

not be said to be a correct allowance made while computing the profitsnot be said to be a correct allowance made while computing the profits

under Section 115J. The CIT after observing so has stated that this issueunder Section 115J. The CIT after observing so has stated that this issue

was not considered by the assessing officer  and, therefore, same is setwas not considered by the assessing officer  and, therefore, same is set

aside  for  computation  of  book  profit  under  Section  115J  afresh  byaside  for  computation  of  book  profit  under  Section  115J  afresh  by

applying  the  correct  provisions  of  law,  and  after  providing  anapplying  the  correct  provisions  of  law,  and  after  providing  an

opportunity of hearing to the assessee. opportunity of hearing to the assessee. 

27. The very fact that the Commissioner is required to make anThe very fact that the Commissioner is required to make an

order after affording an opportunity of hearing to the assessee ingrainsorder after affording an opportunity of hearing to the assessee ingrains

in the process the requirement of recording reasons for its conclusion,in the process the requirement of recording reasons for its conclusion,

as is necessary for any quasi-judicial order required to be made by aas is necessary for any quasi-judicial order required to be made by a

quasi-judicial authority. It cannot be doubted nor has it been questionedquasi-judicial authority. It cannot be doubted nor has it been questioned

that orders under Section 263 bear stamps of quasi-judicial nature andthat orders under Section 263 bear stamps of quasi-judicial nature and
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require  to  be  supported  by  reasons  for  its  conclusion.  Necessaryrequire  to  be  supported  by  reasons  for  its  conclusion.  Necessary

consequence is that while passing the order revising an order passed byconsequence is that while passing the order revising an order passed by

subordinate officer, the Commissioner must record reasons in support ofsubordinate officer, the Commissioner must record reasons in support of

his  conclusion  that  the  order  is  revised  being erroneous  and that  ithis  conclusion  that  the  order  is  revised  being erroneous  and that  it

would be prejudicial to interests of revenue due to such erroneousness. would be prejudicial to interests of revenue due to such erroneousness. 

28. In  our  view,  the  Appellant-Assessee  cannot  pick  up  oneIn  our  view,  the  Appellant-Assessee  cannot  pick  up  one

sentence of the operative order and contend that the Commissioner hassentence of the operative order and contend that the Commissioner has

given a definite finding on the merits of the case. There has to be agiven a definite finding on the merits of the case. There has to be a

holistic reading of whole of the operative parts of the order and if oneholistic reading of whole of the operative parts of the order and if one

reads  holistically  the  whole  of  the  operative  parts,  it  can  be  safelyreads  holistically  the  whole  of  the  operative  parts,  it  can  be  safely

concluded  that  for  coming  to  the  satisfaction  of  twin  conditionsconcluded  that  for  coming  to  the  satisfaction  of  twin  conditions

mandated  by  Section  263  of  the  Act,  the  CIT  had  to  make  somemandated  by  Section  263  of  the  Act,  the  CIT  had  to  make  some

observations on the merits of the case moreso because the issue was notobservations on the merits of the case moreso because the issue was not

examined during the course of  the  assessment proceedings.  The CITexamined during the course of  the  assessment proceedings.  The CIT

having said so has directed the assessing officer  to recompute the bookhaving said so has directed the assessing officer  to recompute the book

profit  afresh  by  applying  the  correct  provision  of  law,  and  afterprofit  afresh  by  applying  the  correct  provision  of  law,  and  after

providing an opportunity to the assessee. In our view on a completeproviding an opportunity to the assessee. In our view on a complete

reading  of  the  operative  paragraphs  of  order  under  Section  263,  itreading  of  the  operative  paragraphs  of  order  under  Section  263,  it

cannot  be  said  that  the  observations  made  by  the  Commissioner  oncannot  be  said  that  the  observations  made  by  the  Commissioner  on

computation of book profit was definite and conclusive, but he had tocomputation of book profit was definite and conclusive, but he had to

make  these  observations  for  satisfaction  of  the  twin  conditionsmake  these  observations  for  satisfaction  of  the  twin  conditions

mentioned in Section 263 for assumption of jurisdiction. If he had notmentioned in Section 263 for assumption of jurisdiction. If he had not

made such observation, then the order under Section 263 would havemade such observation, then the order under Section 263 would have

fallen  foul  of  the  mandatory  conditions  required  for  exercisingfallen  foul  of  the  mandatory  conditions  required  for  exercising

jurisdiction under Section 263. Therefore, on a holistic and completejurisdiction under Section 263. Therefore, on a holistic and complete

reading of the operative paragraphs, we cannot accept the submissionreading of the operative paragraphs, we cannot accept the submission

made by the Appellant-Assessee that the observation made by the CITmade by the Appellant-Assessee that the observation made by the CIT

on computation of book profit is definite and therefore he is entitled toon computation of book profit is definite and therefore he is entitled to

challenge the same on merits before the Tribunal and before this Court.challenge the same on merits before the Tribunal and before this Court.
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In our view, the observation made by CIT cannot be to read In our view, the observation made by CIT cannot be to read dehorsdehors the the

other directions  of the operative portion of paragraph 5 and 6 of theother directions  of the operative portion of paragraph 5 and 6 of the

revisional order and therefore this contention of the Appellant-Assesseerevisional order and therefore this contention of the Appellant-Assessee

is rejected.is rejected.

29. We also do not accept the submission made by the Appellant-We also do not accept the submission made by the Appellant-

Assessee that merely because they have not challenged the order givingAssessee that merely because they have not challenged the order giving

effect  to  Section  263 order,  this  Court  should  permit  the  Appellant-effect  to  Section  263 order,  this  Court  should  permit  the  Appellant-

Assessee to agitate the issue on merits. In our view, this would amountAssessee to agitate the issue on merits. In our view, this would amount

to achieving indirectly what could not be achieved directly. Admittedly,to achieving indirectly what could not be achieved directly. Admittedly,

the order giving effect to Section 263 order has become final since samethe order giving effect to Section 263 order has become final since same

has not been challenged till today. Having not challenged the said order,has not been challenged till today. Having not challenged the said order,

we cannot permit the Appellant-Assessee to agitate the issue on meritswe cannot permit the Appellant-Assessee to agitate the issue on merits

before us since that would amount to adjudicating upon the assessmentbefore us since that would amount to adjudicating upon the assessment

order giving effect to Section 263 order which has become final andorder giving effect to Section 263 order which has become final and

same is not before us and certainly under the scope of Section 260A ofsame is not before us and certainly under the scope of Section 260A of

the  Act,  we  cannot  permit  such  course  of  action  since  we  are  inthe  Act,  we  cannot  permit  such  course  of  action  since  we  are  in

appellate jurisdiction and not in equity jurisdiction.appellate jurisdiction and not in equity jurisdiction.

30. Learned counsel for the Appellant relied upon  the decision ofLearned counsel for the Appellant relied upon  the decision of

this Court in the case of this Court in the case of Herdillia Chemicals Ltd. (supra)Herdillia Chemicals Ltd. (supra) in support of in support of

his submission that there is a definite finding of the CIT in his order onhis submission that there is a definite finding of the CIT in his order on

the merits of the case and, therefore, the Appellant should be permittedthe merits of the case and, therefore, the Appellant should be permitted

to  agitate  the  issue  on merits.  In  our  view,  in  the  case  of  to  agitate  the  issue  on merits.  In  our  view,  in  the  case  of  HerdilliaHerdillia

Chemicals Ltd. (supra)Chemicals Ltd. (supra), the CIT expressly stated that he is , the CIT expressly stated that he is withdrawingwithdrawing

the reliefs under Section 80J of the Act  the reliefs under Section 80J of the Act  grantedgranted by the ITO and after by the ITO and after

withdrawing the reliefs, the ITO was directed to determine the reliefswithdrawing the reliefs, the ITO was directed to determine the reliefs

afresh in accordance with law after giving opportunity to the assessee ofafresh in accordance with law after giving opportunity to the assessee of

being heard only for ministerial purpose.  In the present case before us,being heard only for ministerial purpose.  In the present case before us,

admittedly  the  issues  raised  in  the  revisional  proceedings  were  notadmittedly  the  issues  raised  in  the  revisional  proceedings  were  not

examined by the assessing officer   during the course of  the originalexamined by the assessing officer   during the course of  the original
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assessment  proceedings.  The  Commissioner,  therefore,  had  to  makeassessment  proceedings.  The  Commissioner,  therefore,  had  to  make

observations  on  the  merits  for  satisfying  the  twin  conditions  ofobservations  on  the  merits  for  satisfying  the  twin  conditions  of

assuming jurisdiction under Section 263 of the Act. Having made so, theassuming jurisdiction under Section 263 of the Act. Having made so, the

CIT noted that since this issue was not examined during the course ofCIT noted that since this issue was not examined during the course of

the assessment proceedings, he directed the officer to decide the issuethe assessment proceedings, he directed the officer to decide the issue

afresh in accordance with law and after giving opportunity of hearing.afresh in accordance with law and after giving opportunity of hearing.

In the case before us, there is no express/definite direction by the CIT toIn the case before us, there is no express/definite direction by the CIT to

the Officer that the Officer has to compute book profit under Sectionthe Officer that the Officer has to compute book profit under Section

115J  in  accordance  with  the  observations  made  by  the  CIT.  On the115J  in  accordance  with  the  observations  made  by  the  CIT.  On the

contrary,  the  assessing  officer   was  directed  to  recompute  the  bookcontrary,  the  assessing  officer   was  directed  to  recompute  the  book

profit  under  Section  115J  in  accordance  with  law  afresh  and  afterprofit  under  Section  115J  in  accordance  with  law  afresh  and  after

giving opportunity of hearing. Pursuant to the said direction of the CIT,giving opportunity of hearing. Pursuant to the said direction of the CIT,

the assessee filed detailed submissions on merits in the course of thethe assessee filed detailed submissions on merits in the course of the

proceedings giving effect  to the revisional  proceedings.  Therefore,  inproceedings giving effect  to the revisional  proceedings.  Therefore,  in

our view,  on a  holistic  reading of  the  operative part  of  Section 263our view,  on a  holistic  reading of  the  operative part  of  Section 263

order, the decision of order, the decision of Herdillia Chemicals Ltd. (supra)Herdillia Chemicals Ltd. (supra) is not applicable is not applicable

to the facts of the present case.to the facts of the present case.

31. Learned counsel for the Appellant, thereafter, relied upon theLearned counsel for the Appellant, thereafter, relied upon the

decision of  decision of  Max India Ltd. (supra)Max India Ltd. (supra) in support  of  his  submission that in support  of  his  submission that

where the Officer has where the Officer has adoptedadopted one of the courses permissible in law and one of the courses permissible in law and

has  has  takentaken a view which was in accordance with the Cochin Tribunal’s a view which was in accordance with the Cochin Tribunal’s

view in the case of view in the case of Apollo Tyres (supra)Apollo Tyres (supra), the order passed under Section, the order passed under Section

263 cannot be said to be erroneous and prejudicial to the interest of the263 cannot be said to be erroneous and prejudicial to the interest of the

revenue. In our view, the said decision of revenue. In our view, the said decision of Max India Ltd. (supra)Max India Ltd. (supra) is not is not

applicable to the facts of the Appellant before us. In the instant caseapplicable to the facts of the Appellant before us. In the instant case

before us, the assessing officer  had not raised any query on any of thebefore us, the assessing officer  had not raised any query on any of the

issues of  computation under Section 115J of  the Act.  Therefore,  theissues of  computation under Section 115J of  the Act.  Therefore,  the

question of the Officer applying his mind to the computation of bookquestion of the Officer applying his mind to the computation of book

profit under Section 115J does not arise. If the assessing officer  hadprofit under Section 115J does not arise. If the assessing officer  had
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raised the query on the computation of book profit under Section 115Jraised the query on the computation of book profit under Section 115J

and  after  seeking  response  from  the  assessee  had  accepted  theand  after  seeking  response  from  the  assessee  had  accepted  the

submissions by not making any adjustment,  then in that  scenario,  itsubmissions by not making any adjustment,  then in that  scenario,  it

could have been contended that the assessing officer  has adopted onecould have been contended that the assessing officer  has adopted one

of the views which was in consonance with the Tribunal’s decision. Ifof the views which was in consonance with the Tribunal’s decision. If

the  assessing  officer   has  not  examined  computation  of  book  profitthe  assessing  officer   has  not  examined  computation  of  book  profit

under  Section  115J  at  all  in  the  course  of  the  original  assessmentunder  Section  115J  at  all  in  the  course  of  the  original  assessment

proceedings, then in that scenario, it cannot be presumed and said thatproceedings, then in that scenario, it cannot be presumed and said that

he has applied his  mind and therefore,  the question of  forming anyhe has applied his  mind and therefore,  the question of  forming any

opinion does not arise which could be said to have been adopted oropinion does not arise which could be said to have been adopted or

taken. The decision in the case of  taken. The decision in the case of  Max India Ltd. (supra)Max India Ltd. (supra) itself states itself states

that when the ITO  that when the ITO  adoptedadopted one of the courses permissible in law or one of the courses permissible in law or

where two views are possible and where two views are possible and ITO has takenITO has taken one view and the  one view and the CITCIT

disagreesdisagrees with it then, in that scenario, the order cannot be treated as with it then, in that scenario, the order cannot be treated as

erroneous or prejudicial to the interest of the revenue.  In the instanterroneous or prejudicial to the interest of the revenue.  In the instant

case before us, since the issue of computation of book profit was nevercase before us, since the issue of computation of book profit was never

examined by the assessing officer  on any count, the issue of taking aexamined by the assessing officer  on any count, the issue of taking a

view by the assessing officer  or adopting anything and consequentlyview by the assessing officer  or adopting anything and consequently

the CIT disagreeing also does not arise and, therefore, the observationsthe CIT disagreeing also does not arise and, therefore, the observations

made in the case of made in the case of Max India Ltd. (supra)Max India Ltd. (supra) would not apply to the facts would not apply to the facts

of the present case.  of the present case.  

32. The decision of The decision of Max India Ltd. (supra)Max India Ltd. (supra) follows decision of the follows decision of the

Supreme  Court  in  the  case  of  Supreme  Court  in  the  case  of  Malabar  Industrial  Co.  Ltd.  vs.  CITMalabar  Industrial  Co.  Ltd.  vs.  CIT55

wherein exercise of jurisdiction under Section 263 of the IT Act waswherein exercise of jurisdiction under Section 263 of the IT Act was

upheld since the ITO failed to apply his mind to the case and it is in thatupheld since the ITO failed to apply his mind to the case and it is in that

context the Supreme Court further observed, by way of example, thatcontext the Supreme Court further observed, by way of example, that

when an ITO adopted one of the courses permissible in law and it haswhen an ITO adopted one of the courses permissible in law and it has

resulted in loss of revenue, or where two views are possible and the ITOresulted in loss of revenue, or where two views are possible and the ITO

5 (2000) 243 ITR 83

Page 17 of 25        

 

:::   Uploaded on   - 30/01/2025 :::   Downloaded on   - 30/01/2025 16:50:27   :::

Admin
Stamp



Revati                                                                                                                                                                    901.ITXA.324.2003(J).docx

has  has  takentaken one view with which the Commissioner does not agree, it one view with which the Commissioner does not agree, it

cannot be treated as an erroneous order prejudicial to the interest of thecannot be treated as an erroneous order prejudicial to the interest of the

revenue. These observations read in the context of the facts before therevenue. These observations read in the context of the facts before the

Supreme Court in the case of Supreme Court in the case of Malabar Industrial Co. Ltd. (supra)Malabar Industrial Co. Ltd. (supra) clearly clearly

show that  application of  mind by  the  ITO in  the  course  of  originalshow that  application of  mind by  the  ITO in  the  course  of  original

assessment proceedings is a must and if the CIT does not agree to suchassessment proceedings is a must and if the CIT does not agree to such

a view, order cannot be treated as erroneous order prejudicial to thea view, order cannot be treated as erroneous order prejudicial to the

interest of the revenue. In the instant case, admittedly and undisputedlyinterest of the revenue. In the instant case, admittedly and undisputedly

there is no examination of computation of book profit by the assessingthere is no examination of computation of book profit by the assessing

officer  at  the  time  of  assessment  and  therefore,  the  case  of  theofficer  at  the  time  of  assessment  and  therefore,  the  case  of  the

Appellant-Assessee is covered by this decision of the Supreme Court inAppellant-Assessee is covered by this decision of the Supreme Court in

the case of the case of Malabar Industrial Co. Ltd. (supra)Malabar Industrial Co. Ltd. (supra)..

33. The next submission of Mr. Agarwal that on account of CochinThe next submission of Mr. Agarwal that on account of Cochin

Tribunal’s  decision  in  the  case  of  Tribunal’s  decision  in  the  case  of  Apollo  Tyres  Limited  (supra)Apollo  Tyres  Limited  (supra),  the,  the

assessment order cannot be said to be erroneous and prejudicial is alsoassessment order cannot be said to be erroneous and prejudicial is also

to be rejected.  In this case the original assessment order is dated 28to be rejected.  In this case the original assessment order is dated 28

February 1991 whereas Cochin Tribunal’s decision is of 29 July 1992 i.e.February 1991 whereas Cochin Tribunal’s decision is of 29 July 1992 i.e.

much after assessment order was passed and moreso when the assessingmuch after assessment order was passed and moreso when the assessing

officer has not examined. Also officer has not examined. Also Apollo Tyres Limited (supra)Apollo Tyres Limited (supra) was a case was a case

where assessee had filed an appeal, which indicates that at the time ofwhere assessee had filed an appeal, which indicates that at the time of

passing the assessment order in the present case, the view on merits (ifpassing the assessment order in the present case, the view on merits (if

at all applicable) was against the assessee and in favour of the revenue.at all applicable) was against the assessee and in favour of the revenue.

Therefore, even on these facts, decision in the case of  Therefore, even on these facts, decision in the case of  Max India Ltd.Max India Ltd.

(supra)(supra) on  this  proposition  does  not  come  to  the  rescue  of  the on  this  proposition  does  not  come  to  the  rescue  of  the

Appellant-Assessee.    Appellant-Assessee.    

34. After  the  hearing was  concluded,  this  Court  came across  aAfter  the  hearing was  concluded,  this  Court  came across  a

decision of the Co-ordinate Bench, (which was not cited by any of thedecision of the Co-ordinate Bench, (which was not cited by any of the

parties). The Court brought to the notice of the learned counsel for theparties). The Court brought to the notice of the learned counsel for the
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Appellant-Assessee and the respondent the said decision. This Court inAppellant-Assessee and the respondent the said decision. This Court in

the case of the case of CIT, Nagpur Vs. Ballarpur Industries Ltd.CIT, Nagpur Vs. Ballarpur Industries Ltd.66 was faced with a was faced with a

very similar and identical situation with which we are faced today. Thevery similar and identical situation with which we are faced today. The

issue before the High Court was validity of jurisdiction under Sectionissue before the High Court was validity of jurisdiction under Section

263 of the Act with respect to deduction  under Section 80HHC, where263 of the Act with respect to deduction  under Section 80HHC, where

the AO had not examined the issue in the course of  the assessmentthe AO had not examined the issue in the course of  the assessment

proceedings.   The  argument  of  the  assessee   was  that  in  view  ofproceedings.   The  argument  of  the  assessee   was  that  in  view  of

conflicting decision with respect to deduction under Section 80HHC andconflicting decision with respect to deduction under Section 80HHC and

by placing reliance on the decision of the Supreme Court in the case ofby placing reliance on the decision of the Supreme Court in the case of

Max India Ltd. (supra)Max India Ltd. (supra) was that the jurisdiction was wrongly assumed. was that the jurisdiction was wrongly assumed.

The Coordinate Bench reconciled and explained the decision in the caseThe Coordinate Bench reconciled and explained the decision in the case

Malabar Industries Co. Ltd. (supra) Malabar Industries Co. Ltd. (supra) andand Max India Ltd. (supra) Max India Ltd. (supra) and has and has

observed as under :observed as under :

  10.   The law on exercise of jurisdiction under Section 263 of the Act is  10.   The law on exercise of jurisdiction under Section 263 of the Act is

settled  by  the  decision  of  the  Apex  Court  in  the  case  of  Malabarsettled  by  the  decision  of  the  Apex  Court  in  the  case  of  Malabar

Industrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 wherein itIndustrial Co. Ltd. v. CIT [2000] 243 ITR 83/109 Taxman 66 wherein it

has recorded that power of revision under Section 263 of the Act can behas recorded that power of revision under Section 263 of the Act can be

exercised only on satisfaction of twin conditions namely the order of theexercised only on satisfaction of twin conditions namely the order of the

Assessing Officer must be erroneous, and also prejudicial to the interestAssessing Officer must be erroneous, and also prejudicial to the interest

of the revenue. The Court further observed that where a claim made byof the revenue. The Court further observed that where a claim made by

the assessee is allowed by the Assessing Officer without having madethe assessee is allowed by the Assessing Officer without having made

any  enquiry,  then the  order  of  the  Assessing  Officer  to  the  extent  itany  enquiry,  then the  order  of  the  Assessing  Officer  to  the  extent  it

allowed such a claim is erroneous in law. The Apex Court also recordedallowed such a claim is erroneous in law. The Apex Court also recorded

the fact that where two views are possible, and the Assessing Officer hasthe fact that where two views are possible, and the Assessing Officer has

taken one possible view, then even if the CIT does not agree with thetaken one possible view, then even if the CIT does not agree with the

view, it would not give him the jurisdiction to exercise jurisdiction underview, it would not give him the jurisdiction to exercise jurisdiction under

Section 263 of the Act.Section 263 of the Act.

 11.   In the above view, Mr. Bhattad, learned counsel for the applicant- 11.   In the above view, Mr. Bhattad, learned counsel for the applicant-

Revenue submits that it is very clear that the claim of the respondent -Revenue submits that it is very clear that the claim of the respondent -

assessee for deduction under Section 80 HHC of the Act was allowedassessee for deduction under Section 80 HHC of the Act was allowed

without  any  discussion  and/or  consideration of  the  eligibility  and/orwithout  any  discussion  and/or  consideration of  the  eligibility  and/or

extent of eligibility of claim under Section 80 HHC of the Act. Therefore,extent of eligibility of claim under Section 80 HHC of the Act. Therefore,

the substantial question of law be answered in favour of Revenue.the substantial question of law be answered in favour of Revenue.

6 (2017) 85 taxmann.com 10 (Bombay)
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  12. However, Mr. Dewani, learned counsel for the respondent-assessee  12. However, Mr. Dewani, learned counsel for the respondent-assessee

while not disputing the above position in law with the requirement ofwhile not disputing the above position in law with the requirement of

satisfaction of twin requirements, submits that in this case the issue wassatisfaction of twin requirements, submits that in this case the issue was

debatable  and  two  views  were  inherently  possible  in  view  of  thedebatable  and  two  views  were  inherently  possible  in  view  of  the

complexity of Section 80 HHC of the Act. In support he placed reliancecomplexity of Section 80 HHC of the Act. In support he placed reliance

upon the decision of the Apex Court in Max India Ltd. (supra) whichupon the decision of the Apex Court in Max India Ltd. (supra) which

also reiterates that where two views are possible,  the exercise of  thealso reiterates that where two views are possible,  the exercise of  the

revisional power under Section 263 of the Act is not called for. The tworevisional power under Section 263 of the Act is not called for. The two

views he submits by inviting our attention to the fact that statement ofviews he submits by inviting our attention to the fact that statement of

case  refers  to  the  decision  of  the  Tribunal  placing  reliance  upon  itscase  refers  to  the  decision  of  the  Tribunal  placing  reliance  upon  its

decision in Mysore Exports Ltd. (supra) taking the same view. Further indecision in Mysore Exports Ltd. (supra) taking the same view. Further in

support  that  there  were  two  views  possible  at  the  time  when  thesupport  that  there  were  two  views  possible  at  the  time  when  the

Assessing Officer passed the order, reliance was placed upon the decisionAssessing Officer passed the order, reliance was placed upon the decision

of  the  Andhra  Pradesh  High  Court  in  CIT  v.  Gogineni  Tobacco  Ltd.of  the  Andhra  Pradesh  High  Court  in  CIT  v.  Gogineni  Tobacco  Ltd.

[1999] 238 ITR 970 which relies upon the orders passed under the Act[1999] 238 ITR 970 which relies upon the orders passed under the Act

indicating the issue is debatable. Without prejudice to the above, it isindicating the issue is debatable. Without prejudice to the above, it is

also submitted that from a bare reading of the statement of case it isalso submitted that from a bare reading of the statement of case it is

clear that the Assessing Officer had allowed deduction under Section 80clear that the Assessing Officer had allowed deduction under Section 80

HHC of the Act only after due application of mind. In support of theHHC of the Act only after due application of mind. In support of the

aforesaid, he relied upon the fact of the statement of case refers to theaforesaid, he relied upon the fact of the statement of case refers to the

words "allowed deduction under Section 80 HHC of the Act". Furtherwords "allowed deduction under Section 80 HHC of the Act". Further

observation in the statement of case " Assessing Officer is thus seemed toobservation in the statement of case " Assessing Officer is thus seemed to

have allowed deduction under Section 80 HHC without subjecting thehave allowed deduction under Section 80 HHC without subjecting the

claim  to  due  verification  and/  subsequent  quantification  andclaim  to  due  verification  and/  subsequent  quantification  and

allowability".allowability".

13.  The  above  issue  which  comes  for  our  consideration  is,  did  the13.  The  above  issue  which  comes  for  our  consideration  is,  did  the

Assessing  Officer  consider  and  examine  the  claim of  the  respondentAssessing  Officer  consider  and  examine  the  claim of  the  respondent

before allowing a claim for deduction under Section 80 HHC of the Act.before allowing a claim for deduction under Section 80 HHC of the Act.

The respondent- assessee seeks to draw inference from the statement ofThe respondent- assessee seeks to draw inference from the statement of

case  that  there  was  an  inquiry  made  before  allowing  the  claim  ofcase  that  there  was  an  inquiry  made  before  allowing  the  claim  of

deduction  under  Section  80  HHC of  the  Act  at  Rs.92.81  lakhs.  Thisdeduction  under  Section  80  HHC of  the  Act  at  Rs.92.81  lakhs.  This

inference is not justified. Mere using the word "allowed" does not meaninference is not justified. Mere using the word "allowed" does not mean

examination and enquiry before allowing deduction under Section 90examination and enquiry before allowing deduction under Section 90

HHC of the Act. The words "due verification" would include within itsHHC of the Act. The words "due verification" would include within its

ambit  not  only  inadequate  inquiry/verification  but  also  noambit  not  only  inadequate  inquiry/verification  but  also  no

enquiry/verification.  However,  in case the respondent-assessee was ofenquiry/verification.  However,  in case the respondent-assessee was of

the  view that  the  claim has  been examined by the  Assessing  Officerthe  view that  the  claim has  been examined by the  Assessing  Officer

before allowing it, then respondent-assessee ought to have the statementbefore allowing it, then respondent-assessee ought to have the statement

of case modified/amended so as to bring the aforesaid facts on record,of case modified/amended so as to bring the aforesaid facts on record,

as held by the Apex Court in the case of Calcutta Agency Ltd. (supra).as held by the Apex Court in the case of Calcutta Agency Ltd. (supra).

This not being done and now to draw far fetched inference cannot beThis not being done and now to draw far fetched inference cannot be
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accepted. It is now settled in view of Malabar Industries (supra) thataccepted. It is now settled in view of Malabar Industries (supra) that

non-enquiry  before  allowing  the  claim would  make  the  order  of  thenon-enquiry  before  allowing  the  claim would  make  the  order  of  the

Assessing Officer amenable to jurisdiction under Section 263 of the Act.Assessing Officer amenable to jurisdiction under Section 263 of the Act.

The non-enquiry by the Assessing Officer gives jurisdiction under SectionThe non-enquiry by the Assessing Officer gives jurisdiction under Section

263 of the Act. Merely because the issue is debatable, it does not absolve263 of the Act. Merely because the issue is debatable, it does not absolve

the Assessing Officer from examining the issue and taking a view on thethe Assessing Officer from examining the issue and taking a view on the

claim after examination. Similarly because the two views are possibleclaim after examination. Similarly because the two views are possible

and or that there are contrary view of higher forums, does not permitand or that there are contrary view of higher forums, does not permit

non-examination of the claim and taking one of the possible view bynon-examination of the claim and taking one of the possible view by

giving reasons. In this case no examination of the claim under Sectiongiving reasons. In this case no examination of the claim under Section

80 HHC of the Act has been done by the Assessing Officer. Therefore, the80 HHC of the Act has been done by the Assessing Officer. Therefore, the

exercise  of  jurisdiction  by  the  Commissioner  of  Income  Tax  underexercise  of  jurisdiction  by  the  Commissioner  of  Income  Tax  under

Section 263 of the Act was valid.Section 263 of the Act was valid.

  14.  The decision of the Apex Court in Max India Ltd. (supra) relied14.  The decision of the Apex Court in Max India Ltd. (supra) relied

upon by the respondent-assessee to  our  mind would not  come to itsupon by the respondent-assessee to  our  mind would not  come to its

rescue for the reason that in the present facts the statement of the caserescue for the reason that in the present facts the statement of the case

does not indicate that the view taken to allow the claim under Sectiondoes not indicate that the view taken to allow the claim under Section

80 HHC of the Act was after examination/inquiry. Mere taking of a view80 HHC of the Act was after examination/inquiry. Mere taking of a view

by  the  Assessing  Officer  without  having  subjected  the  claim  toby  the  Assessing  Officer  without  having  subjected  the  claim  to

examination would not make it a view of the Assessing Officer. A viewexamination would not make it a view of the Assessing Officer. A view

has necessarily to be preceded by examination of the claim and opting tohas necessarily to be preceded by examination of the claim and opting to

choose one of the possible results. In the absence of view being taken,choose one of the possible results. In the absence of view being taken,

merely  because  the  issue  itself  is  debatable,  would  not  absolve  themerely  because  the  issue  itself  is  debatable,  would  not  absolve  the

Assessing Officer of applying his mind to the claim made by the assesseeAssessing Officer of applying his mind to the claim made by the assessee

and allowing the claim only on satisfaction after verification/enquiry onand allowing the claim only on satisfaction after verification/enquiry on

his part. A view in the absence of examination is no view but only ahis part. A view in the absence of examination is no view but only a

chance result. Therefore, even the decision of the Andhra Pradesh Highchance result. Therefore, even the decision of the Andhra Pradesh High

Court in Gogineni Tobacco Ltd. (supra) will also have no application.Court in Gogineni Tobacco Ltd. (supra) will also have no application.

15.  15.  It appears from the decision of the Apex Court in Max India Ltd.It appears from the decision of the Apex Court in Max India Ltd.

(supra) that the Assessing Officer had taken one of the two views of the(supra) that the Assessing Officer had taken one of the two views of the

word "profit" as occurring in Section 80 HHC of the Act. Therefore, itword "profit" as occurring in Section 80 HHC of the Act. Therefore, it

was in that context that the Apex Court held that Section 263 of the Actwas in that context that the Apex Court held that Section 263 of the Act

would  not  be  attracted  particularly  when  the  view  of  the  Assessingwould  not  be  attracted  particularly  when  the  view  of  the  Assessing

Officer was found to be a view taken by various authorities under theOfficer was found to be a view taken by various authorities under the

Act. In passing we may point out that as recorded in the statement ofAct. In passing we may point out that as recorded in the statement of

case, the Tribunal held the exercise of powers under Section 263 of thecase, the Tribunal held the exercise of powers under Section 263 of the

Act by the Commissioner of Income Tax to be bad in law as the view ofAct by the Commissioner of Income Tax to be bad in law as the view of

the Assessing Officer was in line with the decision of the Tribunal inthe Assessing Officer was in line with the decision of the Tribunal in

Mysore Exports Ltd. (supra). It is relevant to note that on the date whenMysore Exports Ltd. (supra). It is relevant to note that on the date when

the Commissioner of Income Tax exercised his powers under Section 263the Commissioner of Income Tax exercised his powers under Section 263
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of the Act on 31.03.1995, the decision of the Tribunal in Mysore Exportsof the Act on 31.03.1995, the decision of the Tribunal in Mysore Exports

Ltd.  (supra)  was  not  available  before  him  as  it  was  rendered  onLtd.  (supra)  was  not  available  before  him  as  it  was  rendered  on

19.05.1995.19.05.1995.

16.   Therefore, we are of the view that the Assessing Officer cannot16.   Therefore, we are of the view that the Assessing Officer cannot

abdicate his responsibility of examining the claim for deduction beforeabdicate his responsibility of examining the claim for deduction before

allowing it. Absence of examination of the claim made by the assesseeallowing it. Absence of examination of the claim made by the assessee

while passing an assessment order and allowing the claim made, wouldwhile passing an assessment order and allowing the claim made, would

render the order of the Assessing Officer erroneous and coupled with therender the order of the Assessing Officer erroneous and coupled with the

fact that in this  case it  is  admitting prejudicial  to the interest of  thefact that in this  case it  is  admitting prejudicial  to the interest of  the

revenue, exercise of the revisional jurisdiction under Section 263 of therevenue, exercise of the revisional jurisdiction under Section 263 of the

Act by the Commissioner of Income Tax proper and valid.Act by the Commissioner of Income Tax proper and valid.

35. In our view, this decision of the Coordinate bench supports theIn our view, this decision of the Coordinate bench supports the

reasoning given by us in rejecting the  submissions  of  the Appellant-reasoning given by us in rejecting the  submissions  of  the Appellant-

Assessee. Assessee. 

36. We may also point out that in the written submissions,  theWe may also point out that in the written submissions,  the

Appellant-Assessee  has referred to various decisions but at the time ofAppellant-Assessee  has referred to various decisions but at the time of

hearing, some of them were not relied upon and, therefore, we are nothearing, some of them were not relied upon and, therefore, we are not

considering the same. The decisions which were relied upon have beenconsidering the same. The decisions which were relied upon have been

discussed above.  discussed above.  

37. It  is  also  important  to  note  that  during  the  course  of  theIt  is  also  important  to  note  that  during  the  course  of  the

original  assessment  proceedings,  deduction  under  Section  32AB  wasoriginal  assessment  proceedings,  deduction  under  Section  32AB  was

also not examined. In the show cause notice under Section 263 of thealso not examined. In the show cause notice under Section 263 of the

Act, the CIT proposed to initiate the revision proceedings on calculationAct, the CIT proposed to initiate the revision proceedings on calculation

of deduction allowable under Section 32AB with regard to interest onof deduction allowable under Section 32AB with regard to interest on

loan  amounting  to  Rs.  3,96,86,398/-  relating  to  prior  period,  inloan  amounting  to  Rs.  3,96,86,398/-  relating  to  prior  period,  in

addition to computation of book profit under Section 115J on this veryaddition to computation of book profit under Section 115J on this very

item. The proposal of computation of book profit was also not examineditem. The proposal of computation of book profit was also not examined

in the original assessment proceedings. In response to the show causein the original assessment proceedings. In response to the show cause

notice,  the  Appellant  made  submissions  with  respect  to  the  interestnotice,  the  Appellant  made  submissions  with  respect  to  the  interest

written off and depreciation written back in computation of deductionwritten off and depreciation written back in computation of deduction
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under Section 32AB as well as book profit under Section 115J of the Actunder Section 32AB as well as book profit under Section 115J of the Act

on merits. The order under Section 263 of the Act records in paragraphon merits. The order under Section 263 of the Act records in paragraph

4 that deletion of prior period interest debited in the books of account is4 that deletion of prior period interest debited in the books of account is

not in accordance with the provisions of Section 32AB and, therefore,not in accordance with the provisions of Section 32AB and, therefore,

since  the  Officer  has  not  taken  this  aspect  into  consideration,  thesince  the  Officer  has  not  taken  this  aspect  into  consideration,  the

assessment  order  is  erroneous  and  prejudicial  to  the  interest  of  theassessment  order  is  erroneous  and  prejudicial  to  the  interest  of  the

revenue. Similar observation was made in paragraph 5 with respect torevenue. Similar observation was made in paragraph 5 with respect to

computation of book profit under Section 115J of the Act. computation of book profit under Section 115J of the Act. 

38. In the grounds of appeal before the Tribunal, the AppellantIn the grounds of appeal before the Tribunal, the Appellant

did not raise any ground with respect to calculation of deduction underdid not raise any ground with respect to calculation of deduction under

Section 32AB but only raised the ground with respect to computation ofSection 32AB but only raised the ground with respect to computation of

book profit under Section 115J. Therefore, it is an admitted positionbook profit under Section 115J. Therefore, it is an admitted position

that  the  assessee  accepted  the  revisional  proceedings  being  withinthat  the  assessee  accepted  the  revisional  proceedings  being  within

jurisdiction so far as Section 32AB is concerned.  If that be so, then,  wejurisdiction so far as Section 32AB is concerned.  If that be so, then,  we

fail to understand that on the same grounds, how can the Appellant-fail to understand that on the same grounds, how can the Appellant-

Assessee  challenge  the  assumption  of  jurisdiction  of  computation  ofAssessee  challenge  the  assumption  of  jurisdiction  of  computation  of

book profit. Placing reliance on the order giving effect to the Sectionbook profit. Placing reliance on the order giving effect to the Section

263 order to justify the acceptance on the issue of Section 32AB would263 order to justify the acceptance on the issue of Section 32AB would

not  be  correct  since  the  order  giving  effect  to  the  Section  263not  be  correct  since  the  order  giving  effect  to  the  Section  263

proceedings is dated 31 January 1995, whereas the grounds of appealproceedings is dated 31 January 1995, whereas the grounds of appeal

filed before the Tribunal are dated 2 May 1994.  Secondly,  in the orderfiled before the Tribunal are dated 2 May 1994.  Secondly,  in the order

giving effect to the Section 263 proceedings, eligible profit computedgiving effect to the Section 263 proceedings, eligible profit computed

under Section 32AB has been revised but since the said profit was moreunder Section 32AB has been revised but since the said profit was more

than the amount utilised in the plant and machinery, the deduction wasthan the amount utilised in the plant and machinery, the deduction was

restricted to the amount utilised for acquiring the plant and machinery.restricted to the amount utilised for acquiring the plant and machinery.

The  calculation  of  eligible  profit  differed  in  the  original  assessmentThe  calculation  of  eligible  profit  differed  in  the  original  assessment

order and order giving effect to the Section 263 order. Therefore, toorder and order giving effect to the Section 263 order. Therefore, to

justify acceptance of  revisional  jurisdiction when it  comes to Sectionjustify acceptance of  revisional  jurisdiction when it  comes to Section

32AB deduction, but at the same time on similar grounds to challenge32AB deduction, but at the same time on similar grounds to challenge
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the  jurisdiction  when it  comes to  computation  of  book  profit  underthe  jurisdiction  when it  comes to  computation  of  book  profit  under

Section  115J,  in  our  view,  would  be  self-contradictory  insofar  asSection  115J,  in  our  view,  would  be  self-contradictory  insofar  as

assumption of jurisdiction is concerned. Even before us, the Appellantassumption of jurisdiction is concerned. Even before us, the Appellant

has  not  raised  any  grievance  on  assumption  of  jurisdiction  underhas  not  raised  any  grievance  on  assumption  of  jurisdiction  under

Section 32AB by the CIT. If that be so, then, on very same ground theSection 32AB by the CIT. If that be so, then, on very same ground the

Appellant-Assessee  cannot  raise  any  grievance  with  respect  toAppellant-Assessee  cannot  raise  any  grievance  with  respect  to

assumption of jurisdiction assumption of jurisdiction quaqua computation of book profit is concerned. computation of book profit is concerned.

39. The  learned  counsel  for  the  Appellant-Assessee  furtherThe  learned  counsel  for  the  Appellant-Assessee  further

submitted that in the revisional order, CIT has not stated as to undersubmitted that in the revisional order, CIT has not stated as to under

which clause of Explanation to Section 115J, the addition could havewhich clause of Explanation to Section 115J, the addition could have

been  made  and  therefore,  the  revisional  order  is  bad  in  law.   Thisbeen  made  and  therefore,  the  revisional  order  is  bad  in  law.   This

submission  of  the  Appellant  supports  the  case  of  the  revenue’ssubmission  of  the  Appellant  supports  the  case  of  the  revenue’s

contention that CIT has directed the assessing officer to decide afresh incontention that CIT has directed the assessing officer to decide afresh in

accordance with law.  As to under which clause of the Explanation theaccordance with law.  As to under which clause of the Explanation the

adjustment could be made, if  at all,  was left  to the assessing officeradjustment could be made, if  at all,  was left  to the assessing officer

since  CIT  had  directed  the  officer  to  examine  the  issue  afresh  insince  CIT  had  directed  the  officer  to  examine  the  issue  afresh  in

accordance  with  law.  This  submission  also  mitigates  against  theaccordance  with  law.  This  submission  also  mitigates  against  the

Appellant-Assessee’s  argument  on  CIT  having  given  definite  findingAppellant-Assessee’s  argument  on  CIT  having  given  definite  finding

which submission as observed by us above is incorrect.  which submission as observed by us above is incorrect.  

40. In our view, for the reasons stated above, there is no infirmityIn our view, for the reasons stated above, there is no infirmity

in the exercise of revisional jurisdiction by the CIT and upheld by thein the exercise of revisional jurisdiction by the CIT and upheld by the

Tribunal.  We make it clear that we have not expressed any opinion onTribunal.  We make it clear that we have not expressed any opinion on

merits  of  the  claim since  same has  been accepted by the  Appellant-merits  of  the  claim since  same has  been accepted by the  Appellant-

Assessee by not challenging the order giving effect to revisional orderAssessee by not challenging the order giving effect to revisional order

(atleast which assessee ought to have challenged after Tribunal’s order)(atleast which assessee ought to have challenged after Tribunal’s order)

and same for reasons stated above could not have been agitated beforeand same for reasons stated above could not have been agitated before

us.  We have only approved the Tribunal’s order upholding the exerciseus.  We have only approved the Tribunal’s order upholding the exercise
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of revisional jurisdiction by the CIT and not adverted to the merits ofof revisional jurisdiction by the CIT and not adverted to the merits of

the claim in this appeal.the claim in this appeal.

41. In view of above and for the reasons stated above, the appealIn view of above and for the reasons stated above, the appeal

filed by the Appellant-Assessee is dismissed and the question of law isfiled by the Appellant-Assessee is dismissed and the question of law is

answered  against  the  Appellant-Assessee  and  in  favour  of  theanswered  against  the  Appellant-Assessee  and  in  favour  of  the

Respondent-revenue.  Respondent-revenue.  

42. Appeal is dismissed.     Appeal is dismissed.     

  

(Jitendra S. Jain, J.)(Jitendra S. Jain, J.) (M. S. Sonak, J.)(M. S. Sonak, J.)
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