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O R D E R 

 
PER PRAKASH CHAND YADAV, JUDICIAL MEMBER: 

 
 Present appeal of the assessee is arising from the order of ld. 

PCIT dated 29.3.2024 and relates to assessment year 2018-19. 

 

Facts as coming out from the orders of Authorities below:- 

2. Assessee is a private discretionary trust and was established 

under the provisions of Indian Trust Act, 1882 vide settlement deed 

dated January 23, 2018 executed between Mr. Anand Nadathur, 

being the Settlor and Vervain Management Private Limited, being 

the Trustee. The settlor settled investments amounting to INR 

669,27,63,437 to the trust out of natural love and affection. It has 

filed its return of income on 30.8.2018 declaring nil income.  

Thereafter, the case of the assessee was selected for scrutiny and 
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assessment u/s 143(3) of the Act has been framed vide order dated 

7.4.2021 accepting the returned income of the assessee.  

 

2.1 In the back drops of above facts the assessee.  The ld. PCIT 

called for the assessment records and examined the proceedings.  

The ld. CIT(A) after going through the case records and assessment 

records took a view that the order passed by the AO is erroneous 

and prejudicial to the interest of revenue.  Accordingly, the ld. PCIT 

issued a notice u/s 263 of the Act on 13.3.2024 and called for the 

reply from the assessee.  The assessee in response to the notice 

issued u/s 263 of the Act has filed its submissions on 18.3.2024.  

The submissions made by the assessee during the proceedings u/s 

263 of the Act are reproduced hereunder for the sake of 

convenience: 
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2.2 After considering the submissions of the assessee, ld. PCIT 

was of the view that the AO has failed to conduct any enquiries due 

to which the order of the AO is erroneous and prejudicial to the 

interest of revenue. The relevant observations of the PCIT are as 

under: - 

“6. In the present case, the assessment was 
concluded without making any modification to the 
return of income. However, it is seen from the trust 
deed at Trust has not only been created or 
established solely for the benefit of the relative of 
the individual but also other persons can be added 
as per clause 6.  The relevant clauses of 1.6 and 6 
are reproduced as under:   
 
Clause 1.6, beneficiaries means. 
 
a. The Settlor 
b. The spouse of the settlor 
c. The children and remoter issue of the settlor 
d. Such other objects or persons as are added 
under clause 6 and beneficiaries shall be construed 

accordingly. 
 
6. Power to add beneficiaries 
6.1 The Trustee may, at any time during the Trust 
Period, declare that any person or class of persons 
(whether or not in existence or ascertained) or 
Charity shall be added to the class of Beneficiaries 
provided that no such person or class of persons or 
Charity may be or include any Excluded Person. 
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6.1 In view of the above clause, it is clear that 
other than relatives also can be included in the 
beneficiaries. Hence, trust is not created or 
established solely for the benefit of the relatives of 
the individual. 
 
6.2 As per the IT Act, relatives means-  
1. In case of an individual-  
1. Spouse of the individual: 
2. Brother or sister of the individual; 
3. Brother or sister of the spouse of the individual; 
4. Brother of sister of either of the parents of the 
individual; 
5. Any lineal ascendant or descendant of the 
individual; 
6. Any lineal ascendant or descendant of the 
spouse of the individual; 
7. Spouse of the person referred to in item (B) to (F). 
 
Hence, any person or class of persons (whether or 
not in existence or ascertained) or Charity, 
mentioned in the clause 6.1 does not falls under 
the meaning of relatives. The assessee in its reply 
at point no 3.9 explained that the trust deed is 
entered for the benefit of the family and clause 6.1 
was added with an intention to include any other 
beneficiary which is a family member thus would 
fall under the definition of relative under the act. 
However, clause 6.1 does not represent the same 
intention. The clause empowers the trustee to add 
any person or class of persons (whether or not in 
existence or ascertained) or Charity to the class of 
Beneficiaries. Thus, the benefits are not restricted 
to the relatives only. 
 
7. In the present case the trust has received an 
amount of Rs.669,27,63,437/- in the form of 
interest in partnership firms/shares settled by the 
settlor in favor of the Trust. The said interest in 
partnership firms/investment in unlisted shares 
are accounted under the head Trust Fund' and 
under the head of investment in the financial 
statement. 
 

As per section 56(2)(x)(a) of the IT Act, 
wherein any person receives in any previous year, 
from any person or persons on or after the 1st day 
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of April 2017- any sum of money without 
consideration, the aggregate value of which 
exceeds the fifty thousand rupees, chargeable to 
income tax under the head of 'Income from other 
sources" provided that any sum of money received 
from an individual by a trust created or established 
solely for the benefit of relative of the individual (X 
of proviso four of 56(2)(x)). 
 
8. As discussed in above para 6, it is clear that the 
trust has not been created or established solely for 
the benefit of relative of the individual. Hence, an 
amount of Rs.669,27,63,437/- received by the trust 
should have been brought to tax under the head 
"Income from other sources" as provided in section 
56(2)(x)(a) of the IT Act.” 

 
2.3 Aggrieved with the order of ld. PCIT, the assessee has come 

up in appeal before us and has raised following grounds of appeal: 
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3. Ld. Counsel for the assessee appearing on behalf of the 

assessee has compartmentalized its arguments into following 

categories:- 

 

a) Validity of assumption of jurisdiction u/s 263 of the Act. 

b) The transactions involved in this case are out of the purview 

of section 56(2)(x) of the Act. As the trust has been 

established exclusively for the family members covered in the 

definition of relative. 

c) The money received by the trust is not without consideration 

as the same has been received in fiduciary capacity.  

d) The property which is transferred by the settlor is out of the 

purview of the expression “shares and Securities” 

e) Trust via trustees does not have any right to enjoy the receipt 

as owner. 

f) Provisions of section 56(2)(x) are not applicable for genuine 

transactions. 

 

3.1 So far assumption of jurisdiction is concerned the counsel for 

the assessee has submitted that he would like to argue the case on 

merits instead of legal issue. Therefore, we deem it not do 

adjudicate this ground and the same has been dismissed as not 

pressed.  
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3.2 The counsel for the assessee next contended that even if it is 

presumed that the case of the assessee falls in the rigors of section 

56(2)(x) of the Act, then as per the definition of “property” as given 

in section 56(2)(x) of the Act, the interest in partnership firm are not 

covered in that definition. Ld. Counsel next contended that 

expression “shares” used in the definition of “property” as 

explanation (d) to section 56(2)(Vii) of the Act.   

 

3.3 Counsel for the assessee next contended that even if it is 

presumed that it is covered in the definition of “property” then the 

amount received by the assessee cannot be said to be an amount 

received without consideration.  Counsel for the assessee to support 

this contention has further contended that the trust has received 

an amount of Rs.669.27 crores in Fiduciary capacity, which was 

overridden with an obligation to use that amount only for the 

benefits of the beneficiaries.  Ld. Counsel for the assessee has 

vehemently referred to definition of “Trust” as given under Indian 

Trust Act and has also relied upon various judgements to buttress 

his arguments. 

 

4. The ld. D.R. appearing on behalf of the revenue strongly 

argued that it is a case where an amount of Rs.669.27 crores has 

been received by the assessee without any consideration and this 

contention of the assessee that the same was received in the 

fiduciary capacity for spending for the benefits of beneficiaries only 

is factually incorrect in as much as it is categorically mentioned in 

the trust deed that this amount can be utilized for the outsiders 

also. 

 

5. The core of the issue in the present appeal is the alleged 

taxability of the said investments in the hands of the trust u/s 
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56(2)(x) of the Income Tax Act, 1961 (in short “The Act”), if the 

answer is in affirmative then whether the order of the AO was 

erroneous in so far as the same is prejudicial to the interest of 

revenue. 

Findings of the Bench-  

 

6.    We have heard the rival submissions and perused the material 

available on record before reaching to the conclusion we deem it 

appropriate to discuss certain important facts which goes to the 

root of the matter are summarized as under: - 

 

a) Mr Anand was holding two types of properties, which he 

has transferred to the trust. i) interest in partnership 

firms of which Mr Anand was partners(details are 

mentioned in Trust deed) ii) unlisted shares of M/s 

Sivler niddel Hospitality (1754900, preference shares 

and 5000 equity shares). It is an undisputed fact that 

the settlor has transferred these two properties to the 

Trust for the beneficiaries-( Reference can be made to 

the deed dated 31.03.2018, annexed at Page Number- 63 

to 66 of the Paper Book). Certain relevant clauses are 

reproduced hereunder:   

“WHEREAS 

…………………………… 

C.  Anand is a partner in Vriddhi Partners, Unnati Partners, 

Tatva Partners, Nadathur Technologies and Group LifeSrping, being 

partnership firms (collectively referred to as the “Partnerships”).  

Anand, out of his natural love and affection for the beneficiaries and for 

the purposes of providing for the beneficiaries, is desirous of 

transferring his entire share and interest in the partnerships along 

with all attendant benefits and entitlements thereto (including 

amounts outstanding to his capital and current account in the 

Partnerships and all profits that may be due or payable to him by the 

Partnerships even if they are relating to a period prior to this Deed) 

(“Partnership Interest”) and the Unlisted shares in favour of the 

Trustee acting on behalf of and it its capacity as trustee of the Trust.” 
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“IT IS HEREBY AGREED AS FOLLOWS: 

 

1. In consideration of the premises and in order to effectuate the 

desire of Anand as set out in the indenture of the Trust dated 28
th

 

January 2018 and diverse other good causes and consideration and 

in consideration of the love and affection which Anand has towards 

the beneficiaries of the Trust, Anand hereby grants, transfers, 

conveys, assigns and assures unto the Trustee (acting on behalf of 

and in its capacity as trustee of the Trust) his entire Partnership 

Interest and the Unlisted Shares along with all attendant benefits 

and entitlements, including all amounts standing to the credit of 

Anand in the capital account, and all profits that are due or payable 

to Anand (including profits arising or relating to the period prior to 

execution of this Deed).” 

 

“Annexure-1 

Details of Unlisted shares 

Sl.No. Name of the Company No. of equity shares 

1. Silver Needle Hospitality (India) 

Pvt. Ltd. 

175,490 preference 

shares 

2. SilverNeedle Hospitality (India) 

Pvt. Ltd. 

5,000 equity shares” 

 

 

b) Trust was settled on 23.01.2018 with an amount of Rs 

10000/- (Settlement deed is at Page Number-31 of the 

Paper Book) In this deed the definition of securities has 

been mentioned at Page Number- 36 Clause 1.32. The 

same is reproduced hereunder for the sake of reference-  

“Clause 1.32 Securities means: 

a) Any stocks or shares issued by any Company; 

b) Debentures (including debenture stock, loan stock, bonds, 

certificates of deposit and any other acknowledgement of 

indebtedness) issued by or on behalf of a government, local 

authority, public authority or Company; 

c) Units in a unit trust or other collective investment scheme; and  

d) Any options or warrants to subscribe for, and any other rights 

to acquire, any of the aforesaid.” 

 

c) It is further relevant to mention here that immediately 

after the execution of deed dated 31.03.2018, on the same 

date i.e. on 31.03.2018, the constitution of all partnership 

firms have been changed and the assessee has been made 

partner in all these firms through M/s Vervain 
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Management Private ltd. And the settlor has been retired 

from these firms. In fact, this Company is termed as 

original trustee vide deed dated 23.01.2018, meaning 

thereby the beneficiaries i.e. the family members & other 

persons which can be included as per the discretions of 

the family members of the settlor have been made partners 

in the partnerships firms indirectly.   

 

d) During the course of assessment proceedings, the 

Assessee vide his letter dated 11.10.2019 has also 

accepted candidly that the trust has received an Amount 

of Rs 6,69,27,63,437/- (herein after referred to as 669.27 

Crore) in the form of interest in partnership firm and 

equity / preference shares in Companies.   

 

e) After the receipt of the above reply the AO has issued 

further questionnaire dated 25.11.2020( Page Number- 

136-138 of PB). In this questionnaire the AO has basically 

following things. 

 
a. Nature investment made, source of investment, 

amount of investment etc. 

b. Ledger copy of capital account.  

c. Amount of Capital introduced. 

d. Explanation regarding source of investment. 

e. Explanation regarding utilization of investment. etc  

 
f) In response to the above questionnaire the assessee vide 

his reply dated 08.12.2020 has replied vis-à-vis source of 

capital that the assessee trust has received an amount of 

669.27 Crore in shape of preference shares having value of 

around 1.79 Cr, equity shares having value of Rs 1.79 cr 

and rest is interest of settlor, in various partnership 
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firms of which firms the assessee has been made 

partner. Break of amount Rs 669.27 Crore is at Page 

number 139 of the PB) 

 

g) Thereafter, the AO issued another questionnaire dated 

11.01.2021 and asked the assessee to justify the non-

taxability interest/property/shares received by the Trust.  

 
h) In pursuance to the above notice the assessee filed part 

reply dated 02.02.2021(Page No-159- 164) and then filed 

one more reply dated 08.02.2021. In this reply the 

assessee has submitted that the assessee has received 

interest in partnership firms, which is not taxable under 

the provisions of income tax. Assessee referred to 

explanation (d) of section 56(2)(vii) for contending that 

interest in partnership is not covered under the definition 

of “property”. Assessee also referred to the provisions of 

section 56(2)(x) for arguing that even if the amount of Rs 

669.27 Crore is covered in the definition of “property” the 

amount cannot be taxed as the same has been received 

from the benefit of relative of individual. This reply of the 

assessee is silent vis-à-vis transfer of equity and 

preference shares of the Company( name mentioned 

somewhere above)   

 

i) The above facts are being mentioned to judge whether the 

AO has conducted adequate enquiries with respect to the 

issues on which the PCIT has declared the order as 

erroneous and prejudicial to the interest of revenue. (this 

para will go at last)   

 

5.  Perusal of the sequence of event would prove beyond doubt that 

in the final reply dated 08.02.2021, the assessee has made only 
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submissions with respect to the non-taxability of interest in 

partnership firm, the assesse has no where mentioned any thing 

about the receipt of preference shares and equity shares of M/s 

Silver Needle hospitality. The AO has also not conducted any query 

nor raise any further question as regard to the applicability of the 

provisions of section 56(2)(vii) explanation (d) vis-à-vis preference 

shares and equity shares. 

 

6. The AO has also failed to see the applicability of the provisions of 

section 45(4) of the Income Tax Act as they stood at the relevant 

times and interpreted by the Apex Court in the case of Mansukh 

Dying reported in 449 ITR 439(SC), in the hands of partnership 

firms, in this case Hon’ble Apex Court has observed that “the assets 

of the partnership firm were revalued to increase the value by an amount of Rs. 

17.34 crores on 01.01.1993 (relevant to A.Y. 1993-1994) and the revalued 

amount was credited to the accounts of the partners in their profit-sharing 

ratio and the credit of the assets' revaluation amount to the capital 

accounts of the partners can be said to be in effect distribution of the 

assets valued at Rs. 17.34 crores to the partners and that during the 

years, some new partners came to be inducted by introduction of small 

amounts of capital ranging between Rs. 2.5 to 4.5 lakhs and the said 

newly inducted partners had huge credits to their capital accounts 

immediately after joining the partnership, which amount was available to the 

partners for withdrawal and in fact some of the partners withdrew the amount 

credited in their capital accounts. Therefore, the assets so revalued and the 

credit into the capital accounts of the respective partners can be said to be 

"transfer" and which fall in the category of "OTHERWISE" and therefore, 

the provision of Section 45(4) inserted by Finance Act, 1987 w.e.f. 

01.04.1988 shall be applicable. Law has also been amended after the 

arrival of the Supreme Court judgement. In the present case since 

the assessee has been introduced as partner in the partnership 

firms, and that too without any capital contribution, capital 

account of the assessee has been credited with an amount of Rs 

669.27Crore, as evident from the above facts. Therefore, it was 

the abundant duty of the AO to examine the valuation of shares of 
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partnership firms, adopted by the settlor for crediting the capital 

account of assessee in those firms and the taxability of the same in 

the hands of the firms and vice versa, which the AO has not done in 

this case. Therefore, it is a complete case of lack of enquiry. It is 

settled position of law that tax planning is permissible if it is done 

within the four corners of law but tax evasion is not permissible. 

Further if apparent is not real then the courts have power to lift the 

veil and to see through the transaction as held by the Hon’ble Apex 

Court in Vodafone case. In this case arrangement of affairs have 

been done in such a manner that one partner has been made 

retired and the retirement benefits have been devolved in the favor 

of third parties and family members. The ought to have examined 

the issue thread barely.   

 

7. It is settled position of law ITAT has no power to enhance the 

income of an assessee, or to withdraw the benefit that has been 

granted by the AO. However, the ITAT has all the powers to examine 

the applicability of correct provisions before the matters coming to 

it for adjudication particularly in the light of admitted facts. Herein 

this case in fact we are not ultimately deciding the liability of the 

assessee u/s 45(4) rather deciding the assumption of jurisdiction by 

the PCIT for invoking the action of section 263. If the assessee is 

able to satisfy the AO regarding the non-applicability of the 

provisions of section 45(4) then issue can be decided as per law.     

 

7. Be that as it may be now we deal with the other contentions of 

the ld Counsel for the assessee, one by one that the amount 

received is not taxable in terms of section 56(x) as the same has 

been received for the benefit of relative. We don’t find any infirmity 

in the view of the PCIT in as much as it is evident from the clauses 

of the trust deed that the benefits of the trust were not restricted to 
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relatives only. The relevant clause is reproduced hereunder for the 

sake of convenience. 

“1.6 “Beneficiaries” means the beneficiaries of this Trust, which constitute: 

 

a) The Settlor; 

b) The spouse of the Settlor; 

c) The children and remoter issue of the Settlor; and  

d) Such other objects or persons as are added under clause 6 

and “Beneficiary” shall be construed accordingly.” 

 

…………………………………………………………………………………………………

………………………………………………………………………………………………… 

6.1 The Trustee may, at any time during the Trust Period, declare that any 

person or class of persons (whether or not in existence or ascertained) or Charity 

shall be added to the class of Beneficiaries provided that no such person or class 

of persons or Charity may be or include any Excluded person.” 

 

8. Therefore it is abundantly clear that the benefit of the amount 

received was not restricted to the family members and hence the 

view of the AO is not plausible view therefore the PCIT is correct in 

law in holding the order as prejudicial to the interest of revenue.  

 

9. Second contention of the Ld Counsel for the assessee is that 

what was received is not covered by the definition of term “property” 

as given in explanation(d) of section 56(2)(vii). So far as the 

submissions made by the counsel of the assessee before the AO 

during assessment proceedings on 08.2.2021 is seen, it is clear that 

these submissions are not addressing the fact that in the present 

case the assessee has not only received the interest in partnership 

firm rather has also received preferential shares and equity of 

M/s SilverNiddel. Now we examine whether interest in partnership 

firm is covered in the meaning of expression “property”.  

 

10 Expression “property” has two ingredients i.e “shares and 

securities”. In our understanding these terms are not similar in 

view of the following differences.  
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Shares:- Shares can be used more broadly to mean a part or 

portion of something. For instance, "sharing" refers to dividing or 
giving out portions of something among several people. Here it is 

pertinent to that legislature has not used the words of a company 
after the term “shares”, which means the expression shares as in 
explanation-2 of section 56(2)(vii) does not mean that the word 

share is only related to shares of corporate entities only.  
 

Securities 
 

a. Encompasses a broader range of financial instruments. 

b. Includes shares, bonds, debentures, mutual funds, and other investment 

products. 

c. Can be traded on various financial markets, including stock exchanges, 

bond markets, and over-the-counter (OTC) markets. 

 
Key differences- Between shares and Securities are as under:- 

Shares  Security  
 

Scope  
Shares are a specific type of security 

While securities is a more general term 

Instrument types- Not of wider range it 
can be in equity and preferential shares 

Securities include a wider range of 
financial instruments beyond shares 

While shares are typically traded on 
stock exchanges.  

securities can be traded on various 
financial markets. 
 
 

To illustrate the difference 
"I bought 100 shares of Apple stock." 
(Here, "shares" refers specifically to 
units of ownership in Apple.) 
 

"The investment portfolio includes a mix 
of securities, such as stocks, bonds, 
and mutual funds." (Here, "securities" 
encompasses a broader range of 
financial instruments.) 

Represent ownership in a specific 
company. 
 

Securities: May or may not represent 
ownership, as they can include debt 
instruments like bonds 

Typically represent equity in a 
company, firm, association of person, 
trust as the case may be  

Securities: Can represent various asset 
types, such as equity (shares), debt 
(bonds), or hybrid instruments 

Shares: Generally considered riskier 
due to market volatility and potential for 
losses 

Securities: Can have varying risk 
profiles depending on the type of 
security, such as low-risk government 
bonds or high-risk junk bonds 

Typically offer potential for long-term 
capital appreciation and dividends 

Can offer varying return expectations, 
such as fixed income from bonds or 
potential for capital appreciation from 
shares 

Typically traded on stock exchanges, 
with prices determined by market 
forces. 
 

Securities: Can be traded on various 
platforms, including stock exchanges, 
bond markets, and over-the-counter 
(OTC) markets. 
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Shares have narrower scope  
 

Securities have wider scope  

 
Beside these above differences there are so many differences between 

expression share and securities therefore one cannot say that they are synonyms. 

These additional differences highlight the complexities and nuances of shares and 

securities, and demonstrate the importance of understanding the specific 

characteristics of each. 

11. Hon’ble Bombay High Court while dealing with an appeal in the 

case of Dahiben Umedbhai Patel And Others vs Norman James 

Hamilton And Others reported in [1985]57COMPCAS700(BOM) 

while interpretating the expression “security” has held that as per 

the definition of security given in Section 2(h) of the Regulation Act, 

security means- 

'securities' include – 

 
(i) shares, scrips, stocks, bonds, debentures, debenture 

stock or other marketable securities of a like nature in 

or of any incorporated company or other body 
corporate; 

 
(ii) Government securities; and 
 

(iii) rights or interests in securities". 

 12. There are so many other judgments wherein it has been held 

that shares are a spices of security.  

13. In fact the assessee in its trust deed vide clause 1.32 has also 

defined the term “securities” as under: -  

 “securities” means  

a) any stock or shares issued by any company…….. 

13. The above discussion would prove beyond doubt that 

expression shares and securities as used in explanation(d) of 

section 56(2)(vii) denotes two different type of properties these 
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properties are distinct and hence the term “and” used between 

them carries a meaning of “or”. There are so many judicial 

pronouncements wherein it has been held that “and” can be read as 

“or” when the interpretation requires so. The and/or doctrine is 

applied in following situations. 

 

a) Literal interpretation leads to absurdity: - If reading “and” 

literally leads to an absurd or un reasonable results, courts 

may interpret it as “or”. 

 

b) Contextual analysis supports it :-If the context of the 

statute, regulation, or contract suggests that "and" should be 

read as "or", courts may apply the and/or doctrine. 

 

c) Legislative intent: If the legislative intent behind the statute 

or regulation is to provide alternative options, courts may 

interpret "and" as "or". 

 

 

11. In the present case the context in which the term shares and 

securities has been used it is abundantly clear that “and” should be 

read as “or”. Further literal interpretation in the present case is also 

giving an absurd meaning therefor we are of the firm opinion that 

the expression “and” used here should be read as “or”   

 

12. Case laws where it has been held that terms 'or' and 'and' can 

be interchangeably interpreted to fulfil the legislative intent. In this 

context, reference can be made to the following rulings of Hon’ble 

Apex Court in. 

 

a) Durrani Abdullah Khan v. State of Maharashtra (2017) 4 AIR Bom R 

300 wherein in paragraph No.14 it is stated as under: 
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"14. The word "and" is normally conjunctive and word "or" is 

normally disjunctive. The word "and" is required to be given its 

literal meaning. It is only if the use of word "and" conjunctively 

produces unintelligible or absurd result, then the Court has the 

power to read the word 'or' as 'and' and vice versa to give effect to 

the intention of the legislature. The interpretation has to depend on 

the text and the context. The words normally are be read in their 

ordinary, natural and grammatical meaning. The word 'or' as 'and' 

and 'and' as 'or' in a statute are read unless the same is obliged to 

do so. Reading of the word 'or' as 'and' and 'and' as 'or' is not to be 

resorted to unless some other part of the same statute or the clear 

intention of it requires to be done. " 

 

b) Jindal Stainless Ltd. v. State of Haryana (2017) 12 SCC 1/[2016] 75 

taxmann.com 137 (SC),  

 

c) Barun Kumar Vs State of Jharkhand- (2022) SCC online SC 1093 (para 11) 

 

d) Akshaibar Lal (Dr.) v. Vice-Chancellor, Banaras Hindu University (1961) 

3 SCR 386. 

 

e) Remsons Industries Ltd. v. National Stock Exchange of India 

Ltd:- reported in 168 Taxman. 458:- Similar view has been 

followed that “and’ can be read as “or” 

 

f) Recently Karnatka AAR in a ruling reported in (2020) 116 

Taxman.com 270 in a ruling titled as Water Health India (P.) 

Ltd., In re has held as under :- 

 
“Applying the said principle to the instant case that the word 'and' used 

before the 'water sold in sealed container' in the Sl. No. 99 of 

Notification No. 2/2017-Central Tax (Rate), dated 28-6-2017 is 

disjunctive nature and lays down that 'water sold in a sealed container' 

is the another type of water excluded from the said entry along with the 

aerated water, mineral water, purified water, distilled water, medicinal 

water, ionic water, battery water, de-mineralized water. Therefore, 

supply of purified water whether in sealed container or unsealed 

container not entitled for GST exemption as the purified water excluded 

from the Sl. No. 99 of Notification No. 2/2017-Central Tax (Rate), dated 

28-6-2017. Thus supplying of purified drinking water to the general 

public in an unsealed container is not exempt from GST. [Para 19]” 

 

g) In Ishwar Singh Bindra v. State of UP AIR 1968 SC 1450 

the central question before a three judge Bench of this Court 

was the interpretation of Section 3(b)(i) of the 1940 Act. This 

Court held: - 
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"11. Now if the expression "substances" is to be taken to mean something other 

than "medicine" as has been held in our previous decision it becomes difficult to 

understand how the word "and" as used in the definition of drug in Section 3(b)(i) 

between "medicines" and "substances" could have been intended to have been 

used conjunctively. It would be much more appropriate in the context to read it 

disjunctively. In Stroud's Judicial Dictionary, 3rd Edn. it is stated at p. 135 that 

"and" has generally a cumulative sense, requiring the fulfilment of all the 

conditions that it joins together, and herein it is the antithesis of or. Sometimes, 

however, even in such a connection, it is, by force of a contexts, read as "or". 

Similarly, in Maxwell on Interpretation of Statutes, 11th Edn., it has been 

accepted that "to carry out the intention of the legislature it is occasionally found 

necessary to read the conjunctions "or" and "and" one for the other". 

 

12. From the above judgments we are of the view that term “and” is 

to be read as “or”. And if that be so then whether interest in 

partnership firm falls in the category of “shares” as used in 

explanation (d) of section 56(2)(vii). What is “interest in partnership 

firm” has been decided by so many judicial pronouncements 

wherein this expression has been interpreted of expression. We 

have already noted somewhere else that term shares as used in 

explanation-2 of section 56(2)(vii) is not restricted to the shares of 

companies only, rather it is wide enough to mean a part or portion 

of something. For instance, "sharing" refers to dividing or giving 

out portions of something among several people..  

 

13. Merely because some expression is missing we cannot restrict 

the meaning of a word. It is settled position of law that that words 

should not be overly restricted; their meaning can be shaped by the 

context in which they are used. Legal texts, contracts, or laws often 

define words, but if a specific definition is not provided, courts 

or authorities may interpret the word according to its common 

usage or the broader context. Therefore we have to take the 

common meaning of word “share”. Further below mentioned 

judgments would show that interest in partnership firm is nothing 

rather shares of partnership firm 
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a) Shares of a partner in partnership firm are generally termed as 

“Interest in partnership firm”, which refers to not only the 

proportion of ownership, rather also include their right to 

participate in the management of the firm as held by the Apex 

Court in the case of CIT Vs Raman Chettiar 57 ITR 232(SC). 

 

b) K. Rukmani Ammal v. K. Balakrishnan (1973) 91 ITR 631 (Madras 

High Court) The court observed that a partner's interest in a 

partnership firm is a species of movable property and can be 

transferred. 

 

c) S. Gurunarayana v. S. Narasimhulu (2004) 7 SCC 472 (Supreme 

Court of India) The Supreme Court held that a partner's interest 

in a partnership firm is not merely a financial interest but also 

includes their right to participate in the management of the 

firm. 

 

d) Sudhir Gopi v. Usha Gopi (2018) 14 SCC 452 (Supreme Court of 

India) The Supreme Court held that a partner's interest in a 

partnership firm is a valuable right and can be the subject 

matter of a partition suit. 

 

  14 Above judicial views clearly provide that “interest in 

partnership firm” falls in the category of “shares” and the same is 

covered by the provisions of explanation (d) of section 56(2)(vii). 

Therefore, we reject the contentions of the counsel for the assessee 

that interest in partnership firm is out of the purview of section 

56(2)(X). 

 

15. The next contention raised by the counsel for the assessee is 

that amount was not received without consideration. We don’t find 

any merit in this contention in view of the fact that it is not merely 

a case of receipt of an amount, rather a case where on the same 

date the assessee has been given rights in the partnership firms 
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and the erstwhile partner has been retired. In fact, assessee has 

been made owner of the partnership firms without paying any 

penny. In fact, it is a finding of fact that no actual money has been 

transferred to the account of the assessee rather shares of M/s 

Silver Niddle has been transferred and capital account of the 

assessee has been credited in the partnership firms by 

reconstituting the partnership firms.  

 

16. Counsel for the assessee next contended two things A) the 

amount received by the trust is received under fiduciary capacity 

and hence not taxable. B) Counsel for the assessee also argued that 

trust via trustee does not have any right to enjoy the receipt as 

owner. We don’t find any merit in these arguments, there are 

provisions under the Income Tax Act which are meant exclusively 

for the purpose of taxation of Private Discretionary trusts. For 

instance, section 165 specify the tax rates applicable to a trust 

section 164A provides charge of tax in case of oral trust etc. Further 

Hon’ble Bombay High Court in the case of CIT Vs Veenu Suresh 

Trust 221 ITR 649(Mad) “Even though the assessment of income is in the 

hands of the trust, it had to be made in the same manner and to the same 

extent as it would have been made in the hands of the beneficiaries”. The 

income of the private discretionary is taxable at maximum marginal 

rates. If there is specific law, then the provisions of specific law 

would override the general provisions of law. Otherwise the 

provisions of Income Tax Act, providing maximum marginal rate for 

taxing the Income of Trust, would become redundant.  

 

17 Provisions of section 56(2)(X) are not applicable to genuine 

transactions: -Assessee has made detailed submissions in Para 58 

of its written submissions and has also relied on various decisions. 

In the facts of the present case, two important facts which are 

missing in other cases are that the assessee in this case has 
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received the amounts without consideration for the benefits of non-

relatives, secondly the assessee has been made partner in those 

firms where the settlor was having substantial interest. In order to 

circumvent the provisions of section 45, which deals with the 

chargeability of capital gains under various circumstances, the 

assessee has adopted a route of transferring the assets of 

Partnership firm thorough layers of companies and juristic entities. 

Therefore, we are not convenience with the arguments of the 

assessee.     

 

18. Explanation -2 of section 263 has been inserted with effect from 

01.06.2015 and applicable to the present case clearly provides as 

under: - 

 

a) The order is passed without making inquiries which should have 

been made………. 

d) the Order has been passed ignoring the decision of Supreme 

Court which is prejudicial to the interest of assessee  

   

19. The position of facts and law as discussed above would prove 

beyond doubt that the present case the order of the AO is erroneous 

in so far as prejudicial to the interest of revenue. The AO has 

passed the order without making enquiries which should have been 

made by him. It is equally true that in final stage of assessment, the 

assessee has not disclosed the transferee of shares of private 

limited company along with interest in partnership firm in 

categorical terms. 

 

20. Here we would like to make a reference to the decision of 

Hon’ble Rajasthan High Court in the case of CIT Vs Every stone 

reported in 213 ITR 843 (Raj) wherein it has been held that non 
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application of mind by the AO to the legal issues would justify 

action of section 263.  

 

21. Before parting we would also like to observe that the detailed 

submissions made by the assessee, would itself shows that the 

present case was not an ordinary case and the AO ought to have 

conducted some more enquiries and then ought to have examined 

the applicability of other provisions of the act. However, nothing has 

been done by the AO. Therefore, it is a clear case of no enquiry by 

the AO and hence the PCIT is correct in holding the order of the AO 

as erroneous and prejudicial to the interest of revenue. 

       

22. The appeal of the assessee stands dismissed.  

 

Order pronounced in the open court on 30th Dec, 2024 

         
 
              Sd/-  

   (Prashant Maharishi)  
      Vice President 

                           
 
                       Sd/- 

             (Prakash Chand Yadav) 
                 Judicial Member 

  

Bangalore,  
Dated   30th Dec, 2024. 
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